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[ CRT Docket No. 105; AG Order No. 2967-2008]
RIN 1190- AA46

Nondi scrimnation on the Basis of Disability in State and Local
Gover nnment Servi ces

AGENCY: Departnent of Justice, Cvil R ghts Division.

ACTI ON: Notice of proposed rul emaki ng.

SUWARY: The Departnent of Justice (Departnent) is issuing this notice
of proposed rul emaking (NPRM in order to: Adopt enforceable
accessibility standards under the Anericans with Disabilities Act of
1990 (ADA) that are " "consistent with the m ni num gui delines and

requi renents issued by the Architectural and Transportation Barriers
Conpliance Board'' (Access Board); and performperiodic reviews of any
rul e judged to have a significant econom c inpact on a substanti al
nunber of small entities, and a regul atory assessnent of the costs and
benefits of any significant regulatory action as required by the

Regul atory Flexibility Act, as anended by the Small|l Busi ness Regul atory
Enf orcenent Fairness Act of 1996 ( SBREFA).

In this NPRM the Departnent proposes to adopt Parts | and |1l of
the Americans with Disabilities Act and Architectural Barriers Act
Accessibility Guidelines (2004 ADAAG, which were published by the
Access Board on July 23, 2004. Prior to its adoption by the Departnent,
the 2004 ADAAG is effective only as guidance to the Departnent; it has
no | egal effect on the public until the Departnent issues a final rule
adopting the revised ADA Standards (proposed standards).

Concurrently with the publication of this NPRM the Departnent is
publishing an NPRMto anend its title Ill regulation, which covers
publ i c accommopdati ons and comercial facilities, in order to adopt the
2004 ADAAG as its proposed standards for title Ill entities, to make
amendnments to the title Ill regulation for consistency with title I1,
and to make amendnments that reflect the collective experience of
si xteen years of enforcenent of the ADA

DATES:. Al comments nust be received by August 18, 2008.

ADDRESSES: Submit el ectronic coments and other data to http://
www. r egul ations. gov. Address witten comments concerning this NPRMto:

ADA NPRM P. O Box 2846, Fairfax, VA 22031-0846. Overnight deliveries
shoul d be sent to the Disability Rights Section, Cvil Rights D vision,
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U S. Departnent of Justice, |located at 1425 New York Avenue, NW, Suite
4039, Washi ngton, DC 20005. All comrents will be nade available for
public viewing online at http://ww.requlations. gov.

FOR FURTHER | NFORVATI ON CONTACT: Janet L. Blizard, Deputy Chief,
Disability Rights Section, Gvil R ghts Dvision, U S. Departnent of
Justice, at (202) 307-0663 (voice or TTY). This is not atoll-free
nunber. Information may al so be obtained fromthe Departnent's toll -
free ADA Information Line at (800) 514-0301 (voice) or (800) 514-0383
(TTY).

This rule is also available in an accessible format on the ADA Hone
Page at http://ww. ada. gov. You may obtain copies of this rule in large
print or on conputer disk by calling the ADA Information Line at the
nunber |isted above.

SUPPLENMENTARY | NFORMATI ON:
El ectroni ¢ Subm ssion and Posting of Public Comments

You may submt electronic comments to http://ww.regul ations. gov.

When submtting comments el ectronically, you nust include CRT Docket
No. 105 in the subject box, and you nust include your full nanme and
addr ess.

Pl ease note that all comrents received are considered part of the
public record and made avail able for public inspection online at http:/
/[ www. requl ations. gov. Such information includes personal identifying

I nformation (such as your nane, address, etc.) voluntarily submtted by
the commenter.

If you want to submt personal identifying information (such as
your nane, address, etc.) as part of your comment, but do not want it
to be posted online, you nmust include the phrase ~ PERSONAL | DENTI FYI NG
| NFORVATION ' in the first paragraph of your comrent. You nust al so
| ocate all the personal identifying information you do not want posted
online in the first paragraph of your comment and identify information
you want redact ed.

If you want to submt confidential business information as part of
your commrent but do not want it posted online, you nust include the
phrase ~ CONFI DENTI AL BUSI NESS | NFORMATION ' in the first paragraph of
your commrent. You nust also promnently identify confidential business
information to be redacted within the coment. If a comment has so nuch
confidential business information that it cannot be effectively
redacted, all or part of that conment may not be posted on http://

WWW. I equl ati ons. gov.

Personal identifying information identified and | ocated as set
forth above will be placed in the agency's public docket file, but not
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posted online. Confidential business information identified and | ocated
as set forth above will not be placed in the public docket file. If you
wi sh to inspect the agency's public docket file in person by

appoi ntnment, please see the FOR FURTHER | NFORVMATI ON CONTACT par agr aph.

Overvi ew

Throughout this NPRM the current, legally enforceable ADA
Standards will be referred to as the "~ 1991 Standards.'' 28 CFR part
36, App. A, 56 FR 35544 (July 26, 1991), nodified in part 59 FR 2674
(Jan. 18, 1994). The Access Board's 2004 revised guidelines wll be
referred to as the "~ 2004 ADAAG'' 69 FR 44084 (July 23, 2004), as
anended (editorial changes only) at 70 FR 45283 (Aug. 5, 2005). The
revi sions now proposed in the NPRM based on the 2004 ADAAG are
referred to in the preanble as the " proposed standards.'

In performng the required periodic review of its existing
regul ati ons, the Departnent has reviewed its title Il regul ation
section by section, and, as a result, proposes several clarifications
and amendnments in this NPRM In addition, the Department's initial,
formal benefit-cost analysis dealing with the Departnent's NPRMs for
both titles Il and Ill is included in this NPRM See E. O 12866, 58 FR
51735 (Sept. 30, 1993), anended by E. O 13258, 67 FR 9385 (Feb. 26,
2002), and E. O 13422, 72 FR 2763 (Jan. 18, 2007); 5 U S.C. 601, 603,
610(a); and OMB GCircular A-4, http://ww. whitehouse. gov/onb/circul ars/

a004/ a-4.pdf. The NPRM was submtted to the Ofice of Managenent and

Budget (OVB), O fice of Information and Regul atory Affairs, for review
and approval prior to publication in the Federal Register.

Pur pose

On July 26, 1990, President George H W Bush signed into | aw the
Anericans with Disabilities Act, 42 U S.C. 12101 et seq., a
conprehensive civil rights [aw prohibiting discrimnation on the basis
of disability. At the beginning of his adm nistration, President George
W Bush underscored the nation's commtnent to ensuring the rights of
over 50 mllion individuals with disabilities nationwi de by announci ng
the New Freedom Initiative (available at http://ww. whitehouse. gov/

I nf ocus/ newfreedom). The Access Board's

[[ Page 34467]]

publication of the 2004 ADAAG is the culmnation of a long-termeffort
to facilitate ADA conpliance and enforcenent by elimnating, to the
extent possible, inconsistencies anong federal accessibility

requi renents and between federal accessibility requirenents and state
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and | ocal building codes. In support of this effort, the Departnent is
announcing its intention to adopt standards consistent with Parts | and
11 of the 2004 ADAAG as the ADA Standards for Accessible Design. To
facilitate this process, the Departnent is seeking public coment on
the issues discussed in this notice.

The ADA and Department of Justice Regul ations

The ADA broadly protects the rights of individuals with
disabilities in enploynent, access to state and | ocal governnent
services, places of public accommodation, transportation, and ot her
I nportant areas of American life and, in addition, requires newy
desi gned and constructed or altered state and | ocal governnent
facilities, public accommopdati ons, and commercial facilities to be
readily accessible to and usable by individuals with disabilities. 42
U S C 12101 et seq. Under the ADA, the Departnent is responsible for

I ssuing regulations to inplenent title Il and title |1l of the Act,
except to the extent that transportation providers subject to title II
or title Ill are regulated by the Departnent of Transportation. Id. at
12134.

The Departnent is al so proposing amendnents to its title |11
regul ati on, which prohibits discrimnation on the basis of disability
I n public accommodati ons and conmmercial facilities, published
concurrently with the publication of this NPRM in this issue of the
Federal Register.

Title Il applies to state and | ocal governnent entities, and, in
Subtitle A protects qualified individuals with disabilities from
di scrimnation on the basis of disability in services, prograns, and
activities provided by state and | ocal governnent entities. Title |
extends the prohibition of discrimnation established by section 504 of
the Rehabilitation Act of 1973, as anended, 29 U S.C. 794 (section
504), to all activities of state and | ocal governnents regardl ess of
whet her these entities receive federal financial assistance. 42 U S C
12131- 65.

On July 26, 1991, the Departnent issued its final rules
I nplementing title Il and title 111, which are codified at 28 CFR part
35 (title Il) and part 36 (title I11). Appendix A of the title II
regul ation, at 28 CFR part 36, contains the current 1991 Standards,
whi ch were based upon the version of ADAAG published by the Access
Board on the sane date. Under the current regulation, title Il entities
are required to conply either with the 1991 Standards or with the
Uni form Federal Accessibility Standards (UFAS), 41 CFR part 101-19. 6,
App. A--which many public entities were accustoned to foll ow ng under
section 504--with respect to newy constructed or altered facilities.

Rel ati onship to O her Laws
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The Departnent of Justice regulation inplenenting title Il, 28 CFR
35. 103, provides:

(a) Rule of interpretation. Except as otherwi se provided in this
part, this part shall not be construed to apply a | esser standard
than the standards applied under title V of the Rehabilitation Act
of 1973, 29 U.S.C. 791 et seq., or the regulations issued by federal
agenci es pursuant to that title.

(b) Oher laws. This part does not invalidate or limt the
remedi es, rights, and procedures of any other federal, state or
| ocal laws (including state common | aw) that provide greater or
equal protection for the rights of individuals with disabilities or
I ndi vi dual s associated with them

Nothing in this proposed rule will alter this relationship. The
Departnent recogni zes that public entities subject to title Il of the
ADA may al so be subject to title | of the ADA, which prohibits
di scrimnation on the basis of disability in enploynent, section 504,
whi ch prohibits discrimnation on the basis of disability in the
prograns and activities of recipients of federal financial assistance,
and ot her federal statutes such as the Air Carrier Access Act, 49
U S.C 41705, and the Fair Housing Act, 42 U S.C. 3601 et seq.
Conpliance with the Departnent’'s regul ati ons under the ADA does not
necessarily ensure conpliance with other federal statutes. Public
entities that are subject both to the Departnent's regulations and to
regul ati ons published by other federal agencies nust ensure that they
conply with the requirenents of both regulations. If there is a direct
conflict between the regulations, the regulation that provides greater
accessibility will prevail. Wen different statutes apply to entities
that routinely interact, each entity nust follow the regul ation that
specifically applies to it. For exanple, a public airport is atitle Il
facility that houses air carriers subject to the Air Carrier Access Act
(ACAA). The public airport operator would conply with the title |
requi renents, not with the ACAA requirenents. Conversely, the air
carrier is required to conply wwth the ACAA, not with the ADA.

In addition, public entities (including AMIRAK) that provide public
transportation services that are subject to subtitle B of title |
shoul d be rem nded that the Departnent's regulation, at 28 CFR 35.102,
provi des that - -

(a) Except as provided in paragraph (b) of this section, this
part applies to all services, prograns, and activities provided or
made avail able by public entities.

(b) To the extent that public transportation services, prograns,
and activities of public entities are covered by subtitle B of title

http://www.ada.gov/NPRM2008/t2NPRM_ federalreg.htm (6 of 117) [10/17/2008 10:44:34 AM]



FR Doc E8-12622

Il of the ADA, 42 U. S.C. 12141, they are not subject to the
requi renents of this part.

Nothing in this proposed rule alters that provision. To the extent
that the public transportati on services, prograns, and activities of
public entities are covered by subtitle B of title Il of the ADA, they
are subject to the regulation of the Departnent of Transportation (DQOT)
at 49 CFR part 37 and are not covered by this proposed rule. Matters
not covered by subtitle B are covered by this rule. In addition,
activities not specifically addressed by DOT's ADA regul ati on may be
covered by DOT's regul ation inplenenting section 504 for its federally
assi sted prograns and activities at 49 CFR part 27. Like other prograns
of public entities that are also recipients of federal financial
assi stance, those prograns would be covered by both the section 504
regul ation and this part. Airports operated by public entities are not
subject to DOI"s ADA regul ation, but they are subject to subpart A of
title Il and to this rule.

The Rol es of the Access Board and the Departnent of Justice

The Access Board was established by section 502 of the
Rehabilitation Act of 1973, 29 U S.C. 792. The Board consists of
thirteen public nenbers appointed by the President, of whomthe
majority nmust be individuals with disabilities, and the heads of twelve
federal departnents and agencies specified by statute, including the
heads of the Departnent of Justice and the Departnment of
Transportation. Oiginally, the Access Board was established to devel op
and maintain accessibility guidelines for federally funded facilities
under the Architectural Barriers Act of 1968 (ABA), 42 U S.C 4151 et
seq. The passage of the ADA expanded the Access Board's
responsibilities. The ADA requires the Access Board to " issue mninmm
gui delines that shall supplenent the existing M ninmm GQuidelines and
Requi renments for Accessible Design for purposes of subchapters Il and
[1l of this chapter * * * to ensure that buildings, facilities, rai
passenger cars, and vehicles are accessible, in terns of

[[ Page 34468]]

architecture and design, transportation, and conmunication, to
individuals with disabilities.'' 42 U S.C. 12204. The ADA requires the
Departnent to issue regulations that include enforceable accessibility
standards applicable to facilities subject to title Il or title II
that are consistent with the m ni mum gui delines issued by the Access
Board. Id. at 12134, 12186.

The Departnment was extensively involved in the devel opnent of the
2004 ADAAG As a federal nenber of the Access Board, the Attorney
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Ceneral's representative voted to approve the revised guidelines.

Al t hough the enforceabl e standards issued by the Departnent under title
Il and title I'll nust be consistent with the m ni nrum gui del i nes
publ i shed by the Access Board, it is the responsibility solely of the
Attorney General to pronulgate standards and to interpret and enforce

t hose standards.

The ADA al so requires the Departnent to devel op regulations with
respect to existing facilities subject to title Il (Subtitle A and
title Ill. How and to what extent the Access Board's guidelines are
used with respect to the readily achievable barrier renoval requirenent
applicable to existing facilities under title IIl of the ADA and to the
provi sion of program accessibility under title Il of the ADA are solely
within the discretion of the Departnment of Justice.

The Revi sed Qui delines (2004 ADAAG

Part | of the 2004 ADAAG provi des so-called " scoping'
requirenents for facilities subject to the ADA;, " “scoping' ' is a term
used in the 2004 ADAAG to describe requirements (set out in Parts | and
1) that prescribe what el enents and spaces--and, in sone cases, how
many of them-nust conply with the technical specifications. Part 11
provi des scoping requirenents for facilities subject to the ABA (i.e.,
facilities designed, built, altered, or |leased with federal funds).
Part 11l provides uniformtechnical specifications for facilities
subject to either statute. This revised format is designed to elimnate
uni nt ended conflicts between the two federal accessibility standards
and to mnimze conflicts between the federal regulations and the nodel
codes that formthe basis of many state and | ocal buil ding codes.

The revised 2004 ADAAG is the culmination of a ten-year effort to
| mprove ADA conpliance and enforcenment. In 1994, the Access Board began
the process of updating the original ADAAG by establishing an advisory
comm ttee conposed of nenbers of the design and construction industry,
the building code comunity, state and | ocal governnment entities, and
individuals with disabilities. In 1999, based largely on the report and
recommendations of the advisory commttee,\1\ the Access Board issued a
proposed rule to jointly update and revise its ADA and ABA
accessibility guidelines. 64 FR 62248 (Nov. 16, 1999). In response to
Its rule, the Access Board received nore than 2,500 conmments from
individuals with disabilities, affected industries, state and | ocal
governnents, and others. The Access Board provided further opportunity
for participation by holding public hearings throughout the nation. The
Access Board worked vigorously fromthe beginning to harnoni ze the ADA
and ABA Accessibility Guidelines with industry standards and nodel
codes that formthe basis for many state and | ocal building codes. The
Access Board released an interimdraft of its guidelines to the public
on April 2, 2002, 67 FR 15509, in order to provide an opportunity for
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entities with nodel codes to consider anendnents that woul d pronote
further harnonization. By the date of its final publication on July 23,
2004, 69 FR 44084, the 2004 ADAAG had been the subject of extraordinary
public participation and revi ew.

\1\ After a two-year process of collaboration with the Access
Board, the Advisory Conmmttee issued its Recommendati ons for a New
ADAAG i n Septenmber 1996, available at http://ww. access-board. gov/

pubs. ht m

In addition, the Access Board anended the ADAAG four tinmes since
1998. In 1998, it added specific guidelines on state and | ocal
governnent facilities, 63 FR 2000 (Jan. 13, 1998), and buil ding
el ements designed for use by children, 63 FR 2060 (Jan. 13, 1998).
Subsequently, the Access Board added specific guidelines on play areas,
65 FR 62498 (Cct. 18, 2000), and on recreation facilities, 67 FR 56352
(Sept. 3, 2002).

These anmendnents to the ADAAG have not previously been adopted by
the Departnent as ADA Standards. Through this NPRM the Departnent is
announcing its intention to publish a proposed rule that will adopt
revi sed ADA St andards consistent with the 2004 ADAAG including all of
the anmendnents to the ADAAG since 1998.

The Advance Notice of Proposed Rul emaking

The Departnent published an advance notice of proposed rul emaki ng
(ANPRM regarding its ADA regul ati on on Septenber 30, 2004, 69 FR
58768, for two reasons: (1) To begin the process of adopting the Access
Board's 2004 ADAAG by soliciting public input on issues relating to the
potential application of the Access Board's revisions once the
Departnent adopts themas revised standards; and (2) to request
background informati on that woul d assist the Departnent in preparing a
regul atory anal ysis under the gui dance provided in OVMB Crcular A-4,
http://ww. whi t ehouse. gov/ onb/ ci rcul ars/ a004/ a-4. pdf, Sections D
(Anal yti cal Approaches) and E (ldentifying and Measuring Benefits and
Costs). Wiile underscoring that the Departnent, as a nmenber of the
Access Board, had al ready reviewed comrents provided to the Access
Board during its devel opnment of the 2004 ADAAG the Depart nent
specifically requested public conmment on the potential application of
the 2004 ADAAG to existing facilities. The extent to which the 2004
ADAAG i s used with respect to the program access requirenent in title
Il (like the readily achievable barrier renoval requirenent applicable
to existing facilities under title Ill1) is solely within the discretion
of the Departnment. The ANPRM dealt with the Departnent's
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responsibilities under both title Il and title I11I.

Public response to the ANPRM was extraordi nary. The Depart nent
ext ended the comment deadline by four nonths at the public's request.
70 FR 2992 (Jan. 19, 2005). By the end of the extended comment peri od,
the Departnent had received nore than 900 comrents covering a broad
range of issues. Most of the coments responded to questions
specifically posed by the Departnent, including issues involving the
application of the 2004 ADAAG once the Departnent adopts it, and cost
Information to assist the Departnment in its regulatory assessnent. The
public provided informati on on how to assess the cost of conpliance by
small entities, office buildings, hotels and notels, assenbly areas,
hospitals and long-termcare facilities, residential units,
recreational facilities, and play areas. Comments addressed the
effective date of the proposed standards, the triggering event by which
the effective date is neasured in new construction, and variations on a
safe harbor, which would excuse elenents in conpliance with the 1991
St andards from conpliance with the proposed standards. Comments
responded to questions regarding el enments scoped for the "~ "first tinme''
I n the 2004 ADAAG including detention and correctional facilities,
recreational facilities and play areas, as well as proposed additions
to the Departnment's regulation for itens such as free-standing
equi pnent .

[[ Page 34469]]

Comrents also dealt with the specific requirenents of the 2004 ADAAG

Many comrenters requested clarification of or changes to the
Departnent's title Il regulation. Commenters observed that now, nore
t han seventeen years after the enactnent of the ADA, as facilities are
becom ng physically accessible to individuals with disabilities, the
Departnent needs to focus on second-generation issues that ensure
individuals with disabilities actually gain access to the accessible
el enents. So, for exanple, commenters asked the Departnment to focus on
such issues as ticketing in assenbly areas and reservati ons of boat
slips. The public asked about captioning and the division of
responsibility between the Departnment and the Access Board for fixed
and non-fixed (or free-standi ng) equipnent. Finally, comenters asked
for clarification on sone issues in the existing regul ations, such as
title I'll's requirenents regardi ng service ani nal s.

Al of the issues raised in the public coments are addressed, in
turn, in this NPRMor in the NPRMfor title Ill. Issues involving title
1l of the ADA, such as readily achievable barrier renoval, are
addressed in the NPRMfor title 111, published concurrently with this
NPRMin this issue of the Federal Register.

Background (SBREFA, Regulatory Flexibility Act, and Executive O der)

http://www.ada.gov/NPRM2008/t2NPRM_ federalreg.htm (10 of 117) [10/17/2008 10:44:34 AM]



FR Doc E8-12622

Revi ews

The Departnment nust provide two types of assessnents as part of its
NPRM an anal ysis of the benefits and costs of adopting the 2004 ADAAG
as its proposed standards, and a periodic review of its existing
regul ations to consider their inpact on small entities, including snal
busi nesses, small nonprofit organi zations, and small governnental
jurisdictions. E.O 12866, 58 FR 51735 (Sept. 30, 1993), as anended by
E.O 13258, 67 FR 9385 (Feb. 26, 2002) and E. O 13422, 72 FR 2763 (Jan.
18, 2007); Requlatory Flexibility Act of 1980, 5 U S. C. 601, 603, as
anmended by the Smal |l Busi ness Regul atory Enforcenent Fairness Act of
1996 (SBREFA), 5 U.S.C. 610(a); OMB Grcular A-4; and E. O 13272, 67 FR
53461 (Aug. 13, 2002).

The Departnent | eaves open the possibility that, as a result of the
recei pt of comments on an issue raised by the 2004 ADAAG, or if the
Departnent's Regul atory | npact Analysis reveals that the costs of
maki ng a particular feature or facility accessible are disproportionate
to the benefits to persons with disabilities, the Attorney Ceneral, as
a menber of the Access Board, may return the issue to the Access Board
for further consideration of the particular feature or facility. In
such a case, the Departnent would del ay adoption of the accessibility
requi renent for the particular feature or facility in question inits
final rule and await Access Board action before noving to consider any
final action.

Regul atory | npact Analysis. An initial regulatory inpact analysis
of the benefits and costs of a proposed rule is required by Executive
Order 12866 (as anended by Executive Order 13258 and Executive O der
13422). A full benefit-cost analysis is required of any regul atory
action that is deened to be significant--that is, a regulation that
wi Il have an annual effect of $100 million or nore on the econony. See
OVB Circular A-4; Regulatory Flexibility Act of 1980, 5 U S. C. 601,

603, as anmended by the SBREFA, 5 U. S.C. 610(a).

Early in the rul emaki ng process, the Departnent concluded that the
econom c inpact of its adoption of the 2004 ADAAG as proposed standards
for title Il and title Il was likely to exceed the threshold for
significant regulatory actions of $100 m|Ilion. The Departnent has
conpleted its initial regulatory inpact anal ysis neasuring the
I ncremental benefits and costs of the proposed standards; the initial
regul atory inpact analysis is addressed at length with responses to
public comments fromthe ANPRM in Appendi x B.

The public may notice differences between the Departnent's
regul atory inpact analysis and the Access Board's regul atory assessnent
of the 2004 ADAAG The differences in franework and approach result
fromthe differing postures and responsibilities of the Departnent and
the Access Board. First, the breadth of the proposed changes assessed
I n Appendi x A of this NPRMis greater than in the Access Board's
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assessnents related to the 2004 ADAAG Unli ke the Access Board, the
Departnent nust exam ne the effect of the proposed standards not only
on newy constructed or altered facilities, but also on existing
facilities. Second, whereas the Access Board issued separate rules for
many of the differences between the 1991 Standards and the 2004 ADAAG
(e.g., play areas and recreation facilities), the Departnment is
proposi ng to adopt several years of revisions in a single rul emaking.

According to the Departnent's initial Regulatory |npact Analysis
(" RIA"), it is estimated that the increnental costs of the proposed
requi renents for each of the follow ng eight existing elenments w ||
exceed noneti zed benefits by nore than $100 million when using the 1991
St andards as the conparative baseline: Side reach; water cl oset
cl earances in single-user toilet roonms with in-sw nging doors; stairs;
el evators; |ocation of accessible routes to stages; accessible attorney
areas and w tness stands; assistive listening systens; and accessible
teeing grounds, putting greens, and weat her shelters at golf courses.
However, this baseline figure does not take into account the fact that,
since 1991, various nodel codes and consensus standards--such as the
nodel International Building Codes (" IBC ') published by the
I nternational Codes Council and the consensus accessibility standards
devel oped by the Anerican National Standards Institute (" ANSI'')--have
been adopted by a majority of states (in whole or in part) and that
t hese codes have provisions mrroring the substance of the Departnent's
proposed requl ati ons. | ndeed, such regulatory overlap is intentional
since harnoni zati on anong federal accessibility standards, state and
| ocal buil ding codes, and nodel codes is one of the goals of the
Departnent's rul emaki ng efforts.

Even though the 1991 Standards are an appropriate baseline to
conpare the new requi renents agai nst, since they represent the current
set of uniformfederal regul ations governing accessibility, in practice
it is likely that many public and private facilities across the country
are already being built or altered in conpliance with the Departnent's
proposed alterations standards with respect to these el enents. Because
t he nodel codes are voluntary, public entities often nodify or carve
out particul ar standards when adopting theminto their |aws, and even
when the standards are the sanme, |ocal officials often interpret them
differently. The nere fact that a state or |ocal governnent has adopted
a version of the |IBC does not necessarily nean that facilities within
that jurisdiction are legally subject to its accessibility provisions.
Because of these conplications, and the inherent difficulty of
det er mi ni ng whi ch baseline is the nost appropriate for each provision,
the RI A acconpanying this rul emaki ng conpares the costs and benefits of
the proposed requirenents to several alternative baselines, which
reflect various versions of existing building codes. In addition, since
the Departnent is soliciting comrent on these eight particul ar
provi sions with high net costs, the Departnent believes it is useful to
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further discuss the potential inpact of alternative baselines on these
particul ar provisions.

[[ Page 34470]]

For exanple, the Departnent's proposed standards for existing
stairs and el evators have identical counterparts in one or nore |BC
versions put in place before the 2004 ADAAG (2000 or 2003). Pl ease
note, however, that the |IBC 2006 version bases a nunber of its
provi sions on guidelines in the 2004 ADAAG These IBC versions, in
turn, have been adopted collectively by forty-six (46) states and the
District of Colunbia on a statewi de basis. In the four (4) renmaining
states (Col orado, Delaware, Illinois, and M ssissippi), while IBC
adoption is left to the discretion of |ocal jurisdictions, the vast
majority of these local jurisdictions have el ected to adopt |IBC as
their local code. Thus, given that nearly all jurisdictions in the
country currently enforce a version of the IBC as their buil ding code,
and to the extent that the |IBC building codes may be settled in this
area and woul d not be further nodified to be consistent if they differ
fromthe final version of these regulations, the increnental costs and
benefits attributable to the Departnent's proposed regul ati ons
governing alterations to existing stairs and el evators nay be | ess
significant than the RI A suggests over the life of the regul ation.

In a simlar vein, consideration of an alternate | BC ANSI baseline
woul d also likely lower the increnental costs and benefits for five
ot her proposed standards (side reach; water closet clearances in
single-user toilet roons with in-sw nging doors; |ocation of accessible
routes to stages; accessible attorney areas and w tness stands; and
assistive listening systens), albeit to a | esser extent. Each of these
proposed standards has a counterpart in either Chapter 11 of one or
nore versions of the IBC, ANSI Al1l17.1, or a functionally equival ent
state accessibility code. Wile IBC Chapter 11 and ANSI All17.1 have yet
not been as w dely adopted as sonme other |BC chapters, the RIA
nonet hel ess still estimates that between 15% and 35% of facilities
nati onw de are already covered by IBC/ A117.1 provisions that mrror
these five proposed standards. It is thus expected that the increnental
costs and benefits for these proposed standards nay al so be | ower than
the costs and benefits relative to the 1991 Standards baseli ne.

Question 1: The Departnent believes it would be useful to solicit
i nput fromthe public to informus on the anticipated costs or benefits
for certain requirenents. The Departnent therefore invites conment as
to what actual costs and benefits would be for these eight existing
el ements, in particular as applied to alterations, in conpliance with
t he proposed regul ations (side reach, water closet clearances in
singl e-user toilet roons with in-sw nging doors, stairs, elevators,
| ocati on of accessible routes to stages, accessible attorney areas and
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W t ness stands, assistive |istening systens, and accessi bl e teeing
grounds, putting greens, and weather shelters at golf courses), as well
as additional practical benefits fromthese requirenents, which are
often difficult to adequately noneti ze.

The Departnent does not have statutory authority to nodify the 2004
ADAAG instead, the ADA requires the Attorney General to issue
regul ations inplenenting the ADA that are " “consistent with'' the ADA
Accessibility Guidelines issued by the Access Board. See 42 U. S. C.
12134(c), 12186(c). As noted above in other parts of this preanble, the
Departnent | eaves open the possibility of seeking further consideration
by the Access Board of particular issues raised by the 2004 ADAAG based
on di sproportionate costs and conpared to benefits and public comments.
The Access Board did not have the benefit of our RIA or public coment
on our RIA as it pertains to the 2004 ADAAG

Question 2: The Departnment would wel cone comment on whet her any of
the proposed standards for these eight areas (side reach, water closet
cl earances in single-user toilet roons with in-sw nging doors, stairs,
el evators, location of accessible routes to stages, accessible attorney
areas and w tness stands, assistive listening systens, and accessible
teei ng grounds, putting greens, and weather shelters at golf courses)
shoul d be raised with the Access Board for further consideration, in
particular as applied to alterations.

St ages. The proposed requirenent to provide direct access to stages
represents an effort to ensure that individuals with disabilities are
able to participate in progranms in an integrated setting. Under the
current 1991 Standards, a conpliant accessible route connecting seating
| ocations to performng areas is permtted to go outside the assenbly
area and make use of an indirect interior accessible route to access
the stage area. As a result, even when other audi ence nenbers are able
to access a stage directly via stairs in order to participate in
cerenoni es, skits, or other interactive on-stage events, persons wth
nmobility disabilities may be required to use an inconvenient indirect
entrance to the stage. As graduates or award recipients, they may be
required to part conpany with their peers, to nmake their way to the
stage al one, and to nmake a conspi cuous entrance. To address this
situation, the proposed requirenent nmandates that, when a direct
circulation path (for audi ence nenbers) connects the seating area to a
stage, the accessible route to the stage nust al so be direct.

The Departnment has generally determ ned that the overall costs for
this requirenment are relatively high in the alterations context, due to
t he expense of having to provide a lift or ranp to access the stage
area directly, regardl ess of which baseline is used for the anal ysis.
The Departnent, however, has had difficulty in estimating the rea
costs of this requirenent because of a |lack of information about
whet her col | eges, elenentary and secondary schools, and entertai nnent
venues now routinely provide such access when they are altering
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exi sting auditoriuns or how frequently such alterations occur. Al so,
the Departnent currently |acks sufficient data or other sources with
which to quantify the benefits that accrue to students and ot her
persons with disabilities who, as a result of direct access to stages,
woul d be able to participate fully and equally in graduation exercises
and ot her events.

Question 3: The Departnment would wel come information from operators
of auditoriunms on the likelihood that their auditoriuns will be altered
in the next fifteen years, and, if so, whether such alterations are
likely to include accessible and direct access to stages. In addition,
the Departnment would |ike specific informati on on whet her, because of
| ocal |aw or policy, auditoriumoperators are already providing a
di rect accessible route to their stages. (The Departnent is al so
I nterested in whether having to provide a direct access to the stage
woul d encourage operators of auditoriuns to postpone or cancel the
alterations of their facilities.) The Departnent al so seeks infornmation
on possi ble neans of quantifying the benefits that accrue to persons
with disabilities fromthis proposed requirenent or on its inportance
to them To the extent that such information cannot be quantified, the
Depart ment wel conmes exanpl es of personal or anecdotal experience that
Illustrate the value of this requirenent.

The Departnent's RIA also estimtes significant costs, regardless
of the baseline used, for the proposed requirenent that court
facilities nust provide an accessible route to a wtness stand or
attorney area and clear floor space to accommpdate a wheel chair. These
costs arise both in the new construction and alteration contexts. |If
the witness stand is raised, then either a ranp or lift nust be
provided to ensure access to the witness stand. Wiile the RIA
quantifies the benefits for

[ [ Page 34471]]

this proposed requirenent (as it does for all of the proposed

requi renents) primarily in terns of tinme savings, the Departnent fully
appreci ates that such a nethodol ogy does not capture the intangible
benefits that accrue when persons with nobility disabilities are able
to participate in the court process as conveniently as any ot her

W tness or party. Wthout access to the witness stand, for exanple, a
wheel chair user, or a witness who uses other nobility devices such as a
wal ker or crutches, may have to sit at floor level. If the witness with
a nmobility disability testifies froma floor |evel position, the

W tness could be placed at a disadvantage in comrunicating with the
judge and jury, who nmay no | onger be able to see the witness as easily,
or, potentially, at all. This may create a reciprocal difficulty for
the judge and jurors who | ose the sightline normally provided by the
rai sed witness stand that enables themto see and hear the witness in
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order to evaluate his or her deneanor and credibility--difficulty that
redounds to the detrinent of litigants thenselves and ultinmately our
system of justice.

Question 4. The Departnent wel cones conment on how to neasure or
quantify the intangi ble benefits that would accrue from accessi bl e
W tness stands. We particularly invite anecdotal accounts of the
courtroom experiences of individuals with disabilities who have
encount ered i naccessi ble witness stands, as wel|l as the experiences of
state and | ocal governnments in maki ng witness stands accessi ble, either
in the new construction or alteration context.

Under the 1991 Standards, Assistive Listening Systens (" ALS ') are
required in courtroons and in other settings where audible
communi cation is integral to the use of the space and audio
anplification systens are provided for the general audi ence. However,
these Standards do not set forth technical specifications for such
systens. Since 1991, advancenents in ALS and the advent of digital
t echnol ogi es have nade these systens nore anenable to uniformtechnical
specifications. In keeping with these technol ogi cal advancenents, the
revised requirements create a technical standard that, anong ot her
t hi ngs, ensures that a certain percentage of required ALS have hearing-
aid conpatible receivers. Requiring hearing-aid conpatible ALS enabl es
persons who are hard of hearing to hear a speech, a play, a novie, or
to follow the content of a trial. Wthout an effective ALS, people with
hearing |l oss are effectively excluded from participation because they
are unable to hear or understand the audi ble portion of the
presentati on.

From an econoni c perspective, the cost of a single hearing-aid
conpliant ALS is not high--about $500 nore than a non-conpli ant
system -and conpliant equipnment is readily available on the retail
market. As estimated in the RIA the high overall costs for the revised
technical requirenents for ALS are instead driven by the assunption
that entities with |arge assenbly areas (such as universities,
stadi unms, and auditoriunms) wll be required to purchase a relatively
| arge nunber of conpliant systens. On the other hand, the overal
scoping for ALS has been reduced in the Departnent's proposed
requi renent, thus mtigating the cost to covered entities. The proposed
revision to the technical requirenent nerely specifies that 25% (or at
| east two) of the required ALS receivers nust be hearing-aid
conpatible. The RIA estimates that a significant part of the cost of
this requirement will come fromthe replacenent of individual ALS
receivers and system nai nt enance.

Question 5: The Departnent seeks information from arena and
assenbly area adm nistrators on their experiences in managing ALS. In
order to evaluate the accuracy of the assunptions in the RIA relating
to ALS costs, the Departnent wel cones particular information on the
|ife expectancy of ALS equi pnent and the cost of ongoi ng nai nt enance.
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The Departnent's proposed requirenents nandate an accessible
(pedestrian) route that connects all accessible elenents within the
boundary of the golf course and facility, including teeing grounds,
putting greens, and weat her shelters. Requiring access to necessary
features of a golf course ensures that persons with nobility
disabilities may fully and equally participate in a recreational

activity.
From an econom c perspective, the Departnent's Rl A assunes that
virtually every tee and putting green on an existing course will need

to be regraded in order to provide conpliant accessible (pedestrian)
routes to these features. However, the Departnent's proposal also
excuses conpliance with the requirenent for an accessi bl e (pedestrian)
route so long as a ~golf car passage'' (i.e., the path typically used
by golf cars) is otherwi se provided to the teeing ground, putting
green, or other accessible elenent on a course. Because it is |likely
that nost public and private golf courses in the United States already
provi de gol f passages to nost or all holes, the actual costs of this
requi renent for owners and operators of existing golf courses should be
reduced with little or no practical loss in accessibility.

Question 6: The Departnent seeks information fromthe owners and
operators of golf courses, both public and private, on the extent to
whi ch their courses already have golf car passages to teeing grounds,
putting greens, and weat her shelters, and, if so, whether they intend
to avail thenselves of the proposed exception.

Anal ysis of inpact on small entities. The second type of analysis
that the Departnent has undertaken is a review of its existing
regul ations for title Il and title IIl in order to consider the inpact
of those regulations on snall entities. The review requires agencies to
consider five factors: (1) The continued need for the rule; (2) the
nature of conplaints or comments received concerning the rule fromthe
public; (3) the conplexity of the rule; (4) the extent to which the
rul e overlaps, duplicates, or conflicts with other federal rules, and,
to the extent feasible, with state and | ocal governnental rules; and
(5) the length of tinme since the rule has been eval uated or the degree
to which technol ogy, econom c conditions, or other factors have changed
in the area affected by the rule. 5 U S.C. 610(b). Based on these
factors, the agency should determ ne whether to continue the rule
W t hout change or to anend or rescind the rule to mnimze any
signi ficant econom c inpact of the rule on a substantial nunber of
smal |l entities. 1d. at 610(a).

In performng this review, the Departnent has gone through its
regul ati on section by section, and, as a result, proposes several
clarifications and anendnents in this NPRM Anendnents to its title I
regul ation are proposed in the NPRMfor title IIl published jointly
with this rule. The proposals reflect the Departnent’'s anal ysis and
review of conplaints or cooments fromthe public as well as changes in
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technol ogy. Many of the proposals aimto clarify and sinplify the
obligations of covered entities. As discussed in greater detail above,
one significant goal of the devel opnent of the 2004 ADAAG was to
elimnate duplication or overlap in federal accessibility guidelines as
well as to harnoni ze the federal guidelines with nodel codes. The
Departnent has al so worked to create harnony where appropriate between
the requirenents of titles Il and Ill. Finally, while the regulation is
required by statute and there is a continued need for it as a whol e,

t he Departnment proposes several nodifications that are intended to
reduce its effects on small entities.

[[ Page 34472]]
Organi zati on of This NPRM

The subsequent sections of this NPRM deal with the Departnent's
response to comments and its proposals for changes to its current
regul ation that derive fromthe required, periodic reviewthat it
performed. The proposed standards and the Departnent's response to
comment s regardi ng the 2004 ADAAG are contained in Appendix Ato the
NPRM Appendi x B to the NPRM contains the Departnment's initial, fornal
benefit-cost anal ysis.

The section of the NPRMentitled, "~ General |ssues, briefly
I ntroduces topics that are noteworthy because they are newto the title
Il regulation or have been the subject of attention or conmment. The
topics introduced in the general issues section include: Safe harbor,
service ani mals, wheelchairs and other power-driven nobility devices,
ef fective conmuni cation and auxiliary aids, alterations to prison
cells, and equi pnent.

Fol | owi ng the general issues section is the "~ Section-By-Section
Anal ysi s and Response to Comments.'' This section includes a detailed
di scussi on of the proposed changes to the text of the title 11
regul ati on. The section-by-section analysis follows the order of the
current regul ation, except that regulatory sections that remain
unchanged are not indicated. The di scussion within each section
expl ains the proposals and the reasoning behind themas well as the
Departnent's response to related public comments. Subject areas that
deal with nore than one section of the regulation include references to
the rel ated sections where appropriate.

The section-by-section analysis includes specific questions to
whi ch the Departnent requests public response. These questions are
nunbered and italicized so that they are easier for readers to |ocate
and reference. The Departnent enphasizes, however, that the public may
comrent on any aspect of this NPRMand is not required to respond
solely to questions specifically posed by the Departnent.

The Departnent's proposed changes to the actual regulatory text of
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title Il that follow the section-by-section analysis are entitled,
"“Part 35: Nondiscrinmnation on the Basis of Disability in State and
Local Governnent Services.'

General |ssues

This section briefly introduces topics that are noteworthy because
they are newto the title Il regulation or have been the subject of
consi derabl e attention or coment. Each topic is discussed in greater
detail subsequently in the section-by-section analysis.

Saf e harbor. One of the nost inportant issues the Departnent nust
address in proposing to adopt the 2004 ADAAG as its new ADA St andards
for Accessible Design is the effect that the proposed standards wl |
have on existing facilities under title Il. This issue was not
addressed in the 2004 ADAAG because it is outside of the scope of the
Access Board's authority under the ADA.

Under title Il, program accessibility requires that state and | ocal
gover nnent agencies provide individuals with disabilities with access
to their prograns when "~“viewed in their entirety.'" Title Il does not

require structural nodifications in all circunstances in order to
provi de program access. As a result of this flexibility, the Departnent
bel i eves that the program accessibility requirenent as it is codified
in the current regulation may appropriately mtigate any burdens on
public entities wthout additional regulatory safeguards. Neverthel ess,
In order to provide certainty and clarity, the Departnent is proposing
a safe harbor for elenents in existing facilities that are in
conpliance with either the 1991 Standards or the Uniform Federal
Accessibility Standards (UFAS), 41 CFR part 101-19.6, App. A This
proposal is discussed belowin Sec. 35.150(b)(2) of the section-by-
section anal ysis.

The Department invites comment on whether public entities that
operate existing facilities with play or recreation areas should be
exenpted fromconpliance with certain requirenents in the 2004 ADAAG
Exi sting facilities would continue to be subject to accessibility
requi renents in existing law, but not specifically to the requirenents
in: (1) The Access Board's suppl enental guidelines on play areas, 65 FR
62498 (CQct. 18, 2000); and (2) the Access Board's suppl enent al
gui delines on recreation facilities, 67 FR 56352 (Sept. 3, 2002). Under
this scenario, the 2004 ADAAG woul d apply only to new play areas and
recreation facilities, and would not govern the accessibility of
existing facilities as legal requirenents. Public entities that operate
existing facilities with play or recreation areas, pursuant to the
ADA' s requirenents to provide equal opportunity for individuals with
disabilities, may still have the obligation to provide an accessible
route to the playground, sone accessi bl e equi pnent, and an accessible
surface for the play area or recreation facility.
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Question 7: Should the Departnment exenpt public entities from
specific conpliance with the supplenental requirenents for play areas
and recreation facilities, and instead continue to determ ne
accessibility in these facilities on a case-by-case basis under
existing | aw? Pl ease provide information on the effect of such a
proposal on people with disabilities and public entities.

Service animals. The Departnent wishes to clarify the obligations
of public entities to accompdate individuals with disabilities who use
service animals. The Departnment continues to receive a | arge nunber of
conplaints fromindividuals with service aninmals. |t appears,
therefore, that many covered entities are confused about their
obligations under the ADA in this area. At the sane tine, sone
I ndi viduals with inpairnents--who woul d not be covered as qualified
Individuals with disabilities--are claimng that their aninmals are
l egitimate service animals, whether fraudulently or sincerely (al beit
m st akenly), to gain access to the facilities of public entities.
Another trend is the use of wld or exotic animals, many of which are
untrai ned, as service animals. In order to clarify its position and
avoid further m sapplication of the ADA, the Departnent is proposing
amendnents to its regulation with regard to service ani mal s.

Mnimal protection. In the Departnment's ADA Business Brief on
Service Aninmals, which was published in 2002, the Depart nent
interpreted the mninmal protection |language in its definition of
service animals within the context of a seizure (i.e., alerting and
protecting a person who is having a seizure). Al though the Depart nent
received comments urging it to elimnate the phrase " providing m ninal
protection'' fromits regulation, the Departnent continues to believe
that the | anguage serves the inportant function of excluding from
coverage so-called " "attack dogs'' that pose a direct threat to others.

Qui dance on perm ssible service animals. The existing regul ation
i npl enenting title Il defines a "~ "service aninmal'' as "~ any gui de dog,
signal dog, or other animal.'' At the tine the regul ation was
promul gated, the Departnent believed that |eaving the species selection
up to the discretion of the individual with a disability was the best
course of action. Due to the proliferation of animl types that have
been used as " "service animals,'' including wild animls, the
Departnent believes that this area needs established paraneters.
Therefore, the Departnent is proposing to elimnate certain species
from coverage under the ADA even if the other elenments of the
definition are satisfied.

[ [ Page 34473]]
Confort aninmals vs. psychiatric service animals. Under the

Departnent's present regul atory | anguage, sone individuals and entities
have assuned that the requirenent that service animals nust be
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individually trained to do work or carry out tasks excluded all persons
with nmental disabilities fromhaving service animls. Qhers have
assuned that any person with a psychiatric condition whose pet provided
confort to himor her was covered by the ADA. The Departnent believes
that psychiatric service aninmals that are trained to do work or perform
a task (e.g., remnding its owner to take nedicine) for persons whose
disability is covered by the ADA are protected by the Departnent's
present regul atory approach.

Psychiatric service animals can be trained to performa variety of
tasks that assist individuals with disabilities to detect the onset of
psychi atric episodes and aneliorate their effects. Tasks perfornmed by
psychiatric service aninmals may include rem nding the handler to take
nmedi ci ne; providing safety checks, or room searches, or turning on
lights for persons with Post Traumatic Stress Disorder; interrupting
self-nutilation by persons wth dissociative identity disorders; and
keepi ng disoriented individuals from danger.

The Departnent is proposing new regulatory text in Sec. 35.104 to
formalize its position on enotional support or confort animals, which
Is that "~ "[a]nimals whose sole function is to provide enotional
support, confort, therapy, conpanionship, therapeutic benefits, or
pronote enotional well-being are not service animals.'' The Depart nent
w shes to underscore that the exclusion of enotional support aninmals
from ADA coverage does not nean that persons with psychiatric,
cognitive, or nental disabilities cannot use service animls. The
Departnent proposes specific regulatory text in Sec. 35.104 to nake
this clear: "~ "[t]he termservice animal includes individually trained
animal s that do work or performtasks for the benefit of individuals
with disabilities, including psychiatric, cognitive, and nental
disabilities.'' This language sinply clarifies the Departnent's
| ongst andi ng position.

The Departnent's rule is based on the assunption that the title I
and title Ill regulations govern a wider range of public settings than
the settings that allow for enotional support aninals. The Depart nent
recogni zes, however, that there are situations not governed exclusively
by the title Il and title IIl regulations, particularly in the context
of residential settings and enpl oynent where there nay be conpelling
reasons to permt the use of animals whose presence provides enotional
support to a person with a disability. Accordingly, other federal
agency regul ati ons governi ng those situations may appropriately provide
for increased access for aninmals other than service aninals.

Proposed training standards. The Departnent has al ways required
that service animals be individually trained to do work or perform
tasks for the benefit of an individual with a disability, but has never
I nposed any type of formal training requirenments or certification
process. Wil e sone advocacy groups have urged the Departnent to nodify
Its position, the Departnent does not believe that such a nodification
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woul d serve the array of individuals with disabilities who use service
ani mal s.

Detail ed regul atory text changes and the Departnent's response to
public comments on these issues and others are di scussed below in the
definitions Sec. 35.104 and in a new y-proposed Sec. 35.136.

Wheel chairs and ot her power-driven nobility devices. Since the
passage of the ADA, choices of nobility aids available to individuals
with disabilities have vastly increased. In addition to devices such as
wheel chairs and nobility scooters, individuals wth disabilities my
use devices that are not designed primarily for use by individuals with
di sabilities, such as electronic personal assistive nobility devices
(EPAMDs). (The only avail abl e nodel known to the Departnent is the
Segway[ supreg].) The Departnent has received conplaints and becone
aware of situations where individuals with nobility disabilities have
utilized riding Iawn nowers, golf cars, |arge wheelchairs w th rubber
tracks, gasoline-powered, two-wheeled scooters, and ot her devices for
| oconotion in pedestrian areas. These new or adapted nobility aids
benefit individuals with disabilities, but also present new chall enges
for state and | ocal governnents.

EPAMDs il lustrate sonme of the chall enges posed by new nobility
devi ces. The basi c Segway[ supreg] nodel is a two-wheel ed,
gyroscopically stabilized, battery-powered personal transportation
devi ce. The user stands on a platform suspended three inches off the
ground by wheels on each side, grasps a T-shaped handl e, and steers the
device simlarly to a bicycle. The EPAMD can travel up to 12\1/2\ mles
per hour, conpared to the average pedestrian wal king speed of 3 to 4
m |l es per hour and the approxi mate maxi num speed for power-operated
wheel chairs of 6 mles per hour. In a study of trail and other
nonnot ori zed transportati on users including EPAMDs, the Federal H ghway
Adm ni stration (FHWA) found that the eye hei ght of people using EPAVDs
ranged from 68\ 1/4\ inches to 79\1/2\ inches. See Federal Hi ghway
Adm ni stration, Characteristics of Energing Road and Trail Users and
Their Safety (Oct. 2004), available at http://ww.tfhrc.gov/safety/
pubs/ 04103. Thus, EPAMDs can operate at much greater speeds than

wheel chairs, and the average user is nuch taller than nost wheel chair
users.

EPAMDs have been the subject of debate anobng users, pedestrians,
disability advocates, state and |ocal governments, businesses, and
bi cyclists. The fact that a device is not designed prinmarily for use by
or marketed primarily to individuals with disabilities, nor used
primarily by persons with disabilities, conplicates the question of
whet her individuals with disabilities should be allowed to operate them
In areas and facilities where other powered devices are not allowed.
Those who question the use of EPAMDs in pedestrian areas argue that the
speed, size, and operating features of the devices nmake themtoo
dangerous to operate al ongsi de pedestrians and wheel chair users.
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Al t hough the question of EPAMD safety has not been resol ved, many
states have passed | egi sl ati on addressi ng EPAVMD operati on on si dewal ks,
bi cycl e paths, and roads. In addition, sone states, such as |lowa and
Oregon, have m ni mum age requirenents, or mandatory hel net | aws. New
Jersey requires helnets for all EPAMD users, while Hawaii and

Pennsyl vania require helnets for users under a certain age.

Wiile there may be legitimte safety issues for EPAMD users and
byst anders, EPAMDs and ot her nontraditional nobility devices can
deliver real benefits to individuals with disabilities. For exanple,

i ndividuals with severe respiratory conditions who can walk limted

di stances and individuals with nmultiple sclerosis have reported
benefitting significantly from EPAMDs. Such individuals often find that
EPANMDs are nore confortable and easier to use than wheel chairs, and
assi st wth bal ance, circulation, and digestion in ways that

wheel chairs do not. See Rachel Metz, Disabled Enbrace Segway, New York
Times, Cct. 14, 2004.

The Departnent has received questions and conplaints from
individuals with disabilities and covered entities about which nobility
ai ds nust be accommpdat ed and under what circunstances. Wile sone
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individuals with disabilities support the use of unique nobility
devices, other individuals with disabilities are concerned about their
personal safety when others are using such devices. There is also
concern about the inpact of such nobility devices on facilities, such
as the weight of the device on fragile floor surfaces.

The Departnent intends to address these issues and proposes to
adopt a policy that sets the paraneters for when these devices nust be
accommodat ed. Toward that end, the Departnent proposes new definitions
of the terns ~“wheelchair''--which includes manual ly and power-driven
wheel chairs and nobility scooters--and "~ other power-driven nobility
device'' and acconpanying regul atory text. The proposed definitions are
di scussed in the section-by-section analysis of Sec. 35.104, and the
proposed requlatory text is discussed in the section-by-section
anal ysis of Sec. 35.137.

Much of the debate surrounding nobility aids has centered on
appropriate definitions for the terns " "wheelchair'' and "~ other power-
driven nobility devices.'' The Departnent has not defined the term
““manual |y powered nobility aids.'' Instead, the proposed rul e provides
a list including wheel chairs, wal kers, crutches, canes, braces, or
simlar devices. The inclusion of the term “simlar devices'

i ndicates that the list is not intended to be exhaustive. The
Departnment woul d like input as to whether addressing ~"~manually powered
mobility aids'' in this manner (i.e., via exanples of such devices) is
appropriate. The Departnent also would like information as to whet her
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there are any ot her non-powered or manual ly powered nobility aids that
shoul d be added to the list and an explanation of the reasons they
shoul d be included. If an actual definition is preferred, the
Departnent woul d wel cone input with regard to the | anguage that m ght
be used to define "~ "manually powered nobility aids,'' and an

expl anation of the reasons this | anguage would better serve the public.

Ef f ecti ve conmuni cation and auxiliary aids. Revised Sec. 35.160(a)
of the title Il regulation requires a public entity to take appropriate
steps to ensure that conmunications with individuals with disabilities,
i ncl udi ng applicants, participants, nmenbers of the public, and their
conpani ons, are as effective as comuni cations with others. The
Departnent has investigated hundreds of conplaints alleging that public
entities have failed to provide effective comuni cation, many of which
resulted in settlenent agreenents and consent decrees. During the
course of its investigations, the Departnent has determ ned that public
entities sonetines m sunderstand the scope of their obligations under
the statute and the regul ati on. Moreover, the nunber of individuals
wWith hearing loss continues to growin this country as a | arge segnent
of the popul ation ages and as individuals |ive |onger.

The Departnent is proposing several changes and additions to
Sec. Sec. 35.104, 35.160, and 35.161 of the title Il regulation to
address these issues. Anong ot her anendnents, these changes update the
regul atory | anguage in response to nunerous technol ogi cal advances and
br eakt hroughs in the area of auxiliary aids and services since the
regul ati on was pronul gated si xteen years ago. The nost significant
changes relate to video interpreting services (MIS) and the provision
of effective communication for conpanions.

A technol ogy that has emerged since pronul gation of the original
regulation is video interpreting services (VIS), and the Depart nent
proposes to include it in the regulation. VIS permts an individual who
Is deaf or hard of hearing to view and sign to a video interpreter
(i.e., alive interpreter in another |ocation) who can see and sign to
the individual through a canera | ocated on or near the nonitor. VIS can
provide imedi ate, effective access to interpreting services seven days
a week, twenty-four hours a day in a variety of situations by allow ng
I ndividuals in separate |ocations to have live, face-to-face
communi cat i ons.

The specific anmendnments to the section on auxiliary aids and
services, in addition to the provision of VIS, are described in
Sec. Sec. 35.104, 35.160, and 35.161 of the section-by-section
anal ysi s bel ow.

Alterations to prison cells. The 2004 ADAAG est abli shes
requi renents for the design and construction of cells in correctional
facilities. Wien the Access Board adopted these new requirenents, it
deferred one decision to the Attorney General, specifically:
"“Alterations to cells shall not be required to conply except to the
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extent determ ned by the Attorney General.'' The uni que environnment and
security concerns of a correctional facility present chall enges that
are not an issue in other governnent buildings, so the Departnent nust
strike a bal ance between the accessibility needs of inmates with
disabilities and the concerns of the prison officials and staff that
run the facilities. Therefore, in the ANPRM the Departnent sought
public comment about the nost effective nmeans to ensure that existing
correctional facilities are made accessible to prisoners with
disabilities and presented three options: (1) Require all altered

el enents to be accessible, which would maintain the current policy that
applies to other ADA alterations requirenents; (2) permt substitute
cells to be made accessible within the sane facility, which would
permt correctional authorities to neet their obligation by providing
the required accessible features in cells within the sane facility,

ot her than those specific cells in which alterations are planned; or
(3) permt substitute cells to be nade accessible within a prison
system which would focus on ensuring that prisoners with disabilities
are housed in facilities that best neet their needs, since alterations
Wi thin a prison environnment often result in pieceneal accessibility.

Di scussi on of the proposed options and submtted conmments are descri bed
bel ow in the section-by-section analysis of Sec. 35.152, a newy
proposed section on nmatters related to detention and correcti onal
facilities.

Equi prent and furniture. Question seven of the ANPRM asked for
comrent on whet her regul atory guidance is needed with respect to the
acqui sition and use of nobile, portable, and other free-standing
equi pnment or furnishings used by covered entities to provide services,
and asked for specific exanples of situations that shoul d be addressed.
The ANPRM expl ai ned that free-standi ng equi prent was al ready addressed
in the regulations in several different contexts, but that since
covered entities continue to raise questions about the extent of their
obligation to provide accessi bl e free-standing equi pnent, the
Departnent was consi dering addi ng specific | anguage on equi pnent.

The Departnent received comments both in favor and against this
proposal with a majority of comments in favor of requiring accessible
equi pnent and furniture. However, the Departnent has decided to add no
new regul atory text with respect to equipnent at this tine. Afewtitle
Il entities submtted very brief coments, with about half in favor of
specific requirenents for free-standing equi pnent and hal f opposed.
Most individuals and organi zations representing individuals with
disabilities were in favor of adding or clarifying requirenents for
accessi bl e equi pnent. Disability organi zations pointed out that from
the user's perspective, it is irrelevant whether the equi pnent (e.g.,
ATMs or vending machines) is free-standing or fixed, since the
equi pnment nust be accessible in order for themto use it.
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The Departnent believes that accessi bl e equi pnent and furni shings
are requi red when appropriate under the existing regulations governi ng
nodi fi cati ons of policies, practices, and procedures, and in the
requi rement for program accessibility. 28 CFR 35.130(7); 35.150. In
addi ti on, some equi pnent nay al so be subject to the effective
conmuni cation requirements. 28 CFR 35.160. The existing regul ation at
Sec. 35.150(a) requires that entities operate each service, program
or activity so that, when viewed in its entirety, each is readily
accessible to and usable by individuals with disabilities, subject to a
def ense of fundanental alteration or undue burden. Section 35.150(hb)
specifies that such entities may neet their obligation to nake each
program accessible to individuals with disabilities through the
““redesign of equipnment.'' Section 35.160(a) requires covered entities
to provide effective conmunication to program participants.
Consequently, providing accessible equi pnment is required when
appropriate under the existing regulations. The Departnent has deci ded
to continue with this approach and not to add any specific regul atory
gui dance addressing equi pnent at this tine.

The 2004 ADAAG i ncludes revised requirenents for sone types of
fi xed equi pnrent that are specifically addressed in the 1991 Standards,
such as ATMs and vendi ng nachi nes, as well as detailed requirenents for
fi xed equi pnment that is not addressed by nane in the current Standards,
such as depositories, change machi nes, and fuel dispensers. Because the
2004 ADAAG provides detailed requirenents for many types of fixed
equi pnment, covered entities should consult those requirenents in
determ ni ng what steps are appropriate for making free-standing
equi pnent accessi bl e. The Departnent al so agrees that when federal
gui dance for accessibility exists for equipnment required to be
accessible to individuals who are blind or have | ow vision, entities
shoul d consult such guidance (e.g., federal standards inplenenting
section 508 of the Rehabilitation Act, 36 CFR part 1194, or the
gui del i nes that specify comrunication accessibility for ATMs and fare
card machines in the 2004 ADAAG 36 CFR part 1191, App. D). The
Departnent intends to continue to nonitor the use of accessible
equi pnment by covered entities and to anal yze the econom c i npact of
possi bly providing nore detailed requirenents in future regul ations
governing specific types of free-standing equi pnent.

Accessible golf cars. Question six of the ANPRM asked whet her gol f
courses should be required to nake at | east one, and possibly two,
speci al i zed golf cars avail able for the use of individuals with
disabilities, wth no greater advance notice required to obtain them
than for use of other golf cars. The Departnent al so asked about the
golf car's safety and use on golf course greens. Accessible single-user
golf cars are cars for use by individuals with nobility inpairnents
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that are driven with hand controls, and fromwhich a person with a
disability can hit the golf ball while remaining in the seat of the
car. Sone golf cars have a swivel, elevated seat that allows the golfer
to play froma sem -standi ng position. These cars can be used by

I ndi vidual s without disabilities as well.

The Departnent received many comrents regardi ng accessible golf
cars, with the majority of commenters in favor of requiring accessible
golf cars. The comments in opposition to requiring accessible golf cars
cane from sone individuals and fromentities covered by title Ill. The
Departnent has decided to propose no new regul ati ons specific to
accessible golf cars at this tine.

Many comrenters in favor of requiring accessible golf cars noted
the social aspect of golf, generally, and its specific--albeit
I nformal --inportance, in many business transactions, thus affecting
both the social lives and the careers of sone individuals wth
di sabilities.

Comment s opposed to requiring accessible golf cars generally cane
fromindividuals and golf course owners and associ ati ons covered by
title I'l'l. Some commenters believed that there is little demand for
accessible golf cars, or that the problemis solved by putting
" nedi cal flags on traditional cars to identify individuals with
di sabilities who are then permtted to drive onto the greens, which
ot herwi se woul d not be permtted. Ohers stated that accessible golf
cars were too expensive or were specialized equipnment that individuals
with disabilities should purchase for thenselves. One city
representative commented that courses that do not provide golf cars
shoul d not be required to provide accessible golf cars.

Saf ety and the inpact on golf course grounds were other areas
addressed by the comments. Again, opinions were divided. Sone
commenters said that the single-user golf cars are safe, do not danmage
the greens, and speed up the pace of play. Qthers argued that the cars
shoul d pass the American National Standards Institute (ANSI) standards
\2\ for traditional golf cars, and that the single-user cars should not
be required until there are safety standards for these cars.

\'2\ ANSI Z130. 1-1999.

Ot her concerns raised by public comments were the effect of
al | owi ng accessible golf car use on the greens and their inpact on
mai nt enance of the course. Sonme commenters suggested that the cars
woul d darmage the greens and that the repair costs would be nore
significant than for traditional golf cars. In addition, one conmenter
suggested that courses exceeding certain slope and degree standards be
exenpted from havi ng singl e-user cars because of safety concerns.
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Comments fromgolf courses that have provided accessible golf cars were
generally positive in terns of safety and mai ntenance of the course.
Further, courses that provide accessible cars do not report any safety
I ssues or nore than m nimal danmage to the greens.

Wth respect to nmaking golf cars avail abl e, nbst supporters of
provi di ng accessi ble golf cars believe that no advance notice shoul d be
required to reserve the golf cars. One association supported requiring
golf courses to have accessible cars with advance notice, which could
be achi eved t hrough pooling arrangenents with other courses. Sone
comenters explained that at |east two cars per course should be
required so that golfers with disabilities can play together.

Commenters al so addressed whet her courses that provide no cars at
all shoul d provide accessible cars. Sone commenters supported requiring
every golf course, whether or not it provides traditional golf cars, to
provi de accessi ble cars because individuals with disabilities will not
be able to play w thout an accessible car.

The Departnent has decided not to add a regul ation specifically
addressi ng accessible golf cars at this time. The existing regul ation,
which requires that entities operate each service, program or activity
so that, when viewed in its entirety, the service, program or activity
Is readily accessible to and usable by individuals with disabilities,
subject to a defense of fundanental alteration or undue burden, wl]l
continue to govern this issue. 28 CFR 35.150(a).

The Departnent is aware that the Departnent of Defense has recently
undertaken an extensive study of the accessibility of golf courses
operated for mlitary personnel. As a result of its study, the
Departnent of Defense plans to provide two accessible golf cars at each
of the 174 golf courses that the Departnent of Defense operates, except
those at which it would be unsafe to operate such golf cars because of
the terrain of the course. See U S. Departnent of Defense, Report to
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Congress: Access of Disabled Persons to Mirale, Recreation, and Wl fare
(MRW Facilities and Activities (Sept. 25, 2007). The Departnent of
Justice plans to study the Defense Departnent's inplenentation of its
plan to determne if it provides an effective framework for ensuring
gol f course accessibility.

Secti on-by-Section Analysis and Response to Coments

This section provides a detailed description of the Departnent's
proposed changes to the title Il regulation, the reasoning behind the
proposal s, and responses to public comments received on the topic. The
section-by-section analysis follows the order of the current title |
regul ati on, except that if the Departnent is not proposing a change to
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a regul ation section, the unchanged section is not discussed. In
addition, this section includes specific questions for which the
Departnent requests public response. These questions are nunbered and
italicized in order to nmake them easier for readers to | ocate and

ref erence.

Subpart A--Ceneral
Section 35.104 Definitions

"7 1991 Standards'' and " 2004 ADAAG '

The Departnment is proposing to add to the proposed regul ati on
definitions of both the "~ ~1991 Standards'' and the "~ 2004 ADAAG '' The
term 1991 Standards'' refers to the currently enforceabl e ADA
St andards for Accessible Design, codified at 28 CFR part 36, App. A
The term "~ 2004 ADAAG ' refers to Parts | and Il of the Americans wth
Disabilities Act and Architectural Barriers Act Accessibility
Qui del ines, which were issued by the Architectural and Transportation
Barriers Conpliance Board on July 23, 2004, at 69 FR 44084 (to be
codified at 36 CFR 1191), and which the Departnent is proposing to
adopt in this NPRM These terns are included in the definitions section
for ease of reference.

"TAuxiliary Alds and Services'

Several types of auxiliary aids that have beconme nore readily
avai | abl e have been added to Sec. 35.104 under the definition of
auxi liary aids and services.

For purposes of clarification, the Departnent has added the
exchange of witten notes as an exanple of an auxiliary aid or service.
Thi s common-sense exanple is a codification of the Departnent's

| ongstanding policy with regard to title Ill entities. See The
Anericans with Disabilities Act, Title IIl Technical Assistance Mnual,
Covering Public Acconmpdations and Conmmercial Facilities (Title I'll TA
Manual ), 111-4.300, available at http://ww. ada. gov/taman3. htm . The
title I'l'l definition of auxiliary aids and services provided the
framework for the sane definition in title Il. See 56 FR 35544, 35565

(July 26, 1991) and 56 FR 35694, 35697 (July 26, 1991). This additional
exanpl e of an appropriate auxiliary aid and service was inserted
because many public entities do not realize that this easy and
efficient technique is available to them Wile the exchange of witten
notes is inappropriate for |lengthy or conplicated conmunications, it
can be appropriate for situations such as routine requests for witten
information, for a police officer issuing a speeding ticket, or as a
means of conmmunication while awaiting the arrival of an interpreter
Al'so in paragraph (1) of the definition, the Departnent has
repl aced the term  "tel ecormuni cati ons devices for deaf persons (TDD)'
with "~ “text tel ephones (TTYs).'' Although "TDD ' is the termused in
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the ADA, the use of " “TTY'' has becone the commonly accepted term and
I's consistent with the term nol ogy used by the Access Board in the 2004
ADAAG. The Departnent has also included in paragraph (1) " accessible
el ectronic and information technol ogy'' as another exanple of auxiliary
ai ds and services. Lastly, "~ “conmputer-aided ' has been added to
describe "~ “transcription services'' to nmake it consistent with title
[l

The Departnent has added to paragraph (1) a new technol ogy, video
I nterpreting services (VIS), which consists of a video phone, video
nonitors, caneras, a high speed Internet connection, and an
interpreter. VIS is specifically discussed below in the proposed
definition of VIS

I n paragraph (2) of the definition, the Departnent proposes to
I nsert additional exanples of auxiliary aids and services for
I ndi viduals who are blind or have | ow vision. The preanble to the
original regulation nmakes clear that the original list in the
regul ation was "~ "not an all-inclusive or exhaustive catal ogue of
possi bl e or available auxiliary aids or services. It is not possible to
provi de an exhaustive |ist, and an attenpt to do so would omt the new
devices that will becone available with enmerging technology.'' See 56
FR 35694, 35697 (July 26, 1991). Because technol ogi cal advances in the
sevent een years since the ADA was enacted have increased the range of
auxiliary aids and services for those who are blind or have | ow vi sion,
the Departnment has added additional exanples, including brailled
di spl ays, screen reader software, nmagnification software, optical
readers, secondary auditory prograns (SAP), and accessible electronic
and i nformation technol ogy.

""Direct Threat''

In the Departnent's proposed Sec. 35.136(b)(3), a service ani nmal
may be renoved fromthe premises of a public entity if the animal poses
a direct threat to the health or safety of others that cannot be
el im nated by reasonable nodifications. Direct threat is not defined in
title I'l, but it is defined in Sec. 36.208(b) of the current title |1
regulation as " "a significant risk to the health or safety of others
that cannot be elimnated by a nodification of policies, practices, or

procedures, or by the provision of auxiliary aids or services.'' The
Departnent proposes taking the definition fromits current location in
title I'll and placing it in the definitions section in both title |
(Sec. 35.104) and title Ill (Sec. 36.104).

" "Existing Facility''

Under the ADA, a facility may be one or nore of three types at
different points in tinme: (1) An existing facility, (2) an altered
facility, or (3) a newly designed and constructed facility. In the

current regulation, title Il defines new construction at Sec.
35.151(a) and alterations at Sec. 35.151(b). In contrast, the term
“Texisting facility'' is not defined although it is used in the statute
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and in the regulations for titles Il and Ill. 42 U S. C
12182(b) (2) (A (iv); 28 CFR 35. 150.

The Departnent's enforcenent of the ADA is prem sed on a broad
understanding of "~ “existing facilities.'' The classifications of
facilities under the ADA regulation are not static. Rather, a building
that was new y designed and constructed at one tine--and, therefore,
subject to the accessibility standards in effect at the tine--becones
an ~“existing facility'' after it is conpleted. At sonme point inits
life, it may al so be considered " "altered' ' and then again becone
Texisting.''

The added definition of " “existing facility'' in the proposed
regul ation clarifies that the term neans exactly what it says: A
facility in existence on any given date is an existing facility under
the ADA. If a facility exists, it is an existing facility whether it
was built in 1989, 1999, or 2009. O course, if the construction of a
facility at issue begins after the triggering dates for the new
construction standards, then the facility is subject to the new
construction standards, and if it is altered, it is subject to the
al terations standards.

[[ Page 34477]]

" Other Power-Driven Mbility Device'

The proposed regul ation defines the term  "other power-driven
nobility device'' as "~ "any of a |arge range of devices powered by
batteries, fuel, or other engines--whether or not designed solely for
use by individuals with nobility inpairnments--that are used by
individuals with nobility inpairments for the purpose of |oconotion,

i ncluding golf cars, bicycles, electronic personal assistance nobility
devi ces (EPAMDs) (e.g., Segway[supreg]), or any nobility aid designed
to operate in areas w thout defined pedestrian routes.'' The definition
I's designed to be broad and inclusive because the Departnent recognizes
t he diverse needs and preferences of individuals with disabilities and
does not wi sh to inpede individual choice except when necessary. Power-
driven nobility devices are included in this category. Mbility aids
that are designed for areas or conditions w thout defined pedestrian
areas, such as off-road bi ke paths, roads (except where allowed by | aw
or where a sidewal k is not provided), freeways, or natural surfaces
such as beaches where there is not a defined circulation route for
pedestrians, are also included in this category.

Question 8: Please coment on the proposed definition of other
power-driven nobility devices. Is the definition overly inclusive of
power-driven nobility devices that may be used by individuals with
di sabilities?

The Departnent's proposed regul atory text on accommobdati ng
wheel chairs and ot her power-driven nobility devices is discussed bel ow
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In Sec. 35.137 of the section-by-section anal ysis.
" " Proposed Standards''’

The Departrnment has added the term " proposed standards'' to nean
the 2004 ADAAG as revised or anended by the Departnent in this
rul emaki ng. The full text of the 2004 ADAAG is avail able for review at
http://ww. access-board. gov along with a detailed conparison of the

1991 Standards and the 2004 ADAAG that identifies the differences
bet ween the two docunents.
““Qualified Interpreter’

The Departnment proposes to add to the definition of " “qualified
interpreter'' to clarify that the termincludes, but is not limted to,
sign | anguage interpreters, oral interpreters, and cued speech
I nterpreters.

Not all interpreters are qualified for all situations. For exanple,
a qualified interpreter who uses Anerican Sign Language (ASL) is not
necessarily qualified to interpret orally. Al so, soneone with just a
rudinentary famliarity with sign | anguage or finger spelling is not a
qual i fied sign | anguage interpreter. Likew se, a qualified sign
| anguage i nterpreter would not include soneone who is fluent in sign
| anguage but unable to transl ate spoken comrunication into ASL or to
transl ate signed conmmuni cation into spoken words.

The revised definition includes exanples of different types of
interpreters. An oral interpreter has special skill and training to
nmout h a speaker's words silently for individuals who are deaf or hard
of hearing, many of whomwere raised orally and were taught to read
lips or were diagnosed with hearing loss later in life and do not know
sign | anguage. An individual who is deaf or hard of hearing may need an
oral interpreter if the speaker's voice is unclear, there is a quick-
paced exchange of communication (e.g., in a neeting), or when the
speaker does not directly face the individual who is deaf or hard of
heari ng. A cued speech interpreter functions in the sane manner as an
oral interpreter except that he or she also uses a hand code, or cue,
to represent each speech sound.

"“Qualified Reader'

The current regulation identifies a qualified reader as an
auxiliary aid, but it does not define the term See 28 CFR 35.104(2).
Based upon the Departnment's investigation of conplaints alleging that
some entities have provided ineffective readers, the Departnent
proposes to define " "qualified reader'' simlarly to “qualified
Interpreter'' to ensure that entities select qualified individuals to
read an exam nation or other witten information in an effective,
accurate, and inpartial manner. Failing to provide a qualified reader
to a person with a disability could anmount to discrimnation based upon
disability.

" Service Animal''
Al t hough there is no specific |language in the current title |
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regul ati on concerning service animals, title Il entities have the sane
| egal obligations as title Ill entities to nake reasonabl e

nodi fications in policies, practices, or procedures to allow service
ani mal s when necessary to avoid discrimnation on the basis of

di sability, unless the nodifications would fundanentally alter the
nature of the service, program or activity. 28 CFR 35.130(b)(7). In
order to qualify for coverage under title Il, a person nust be a
“‘qualified individual with a disability,'' which is defined as " an
individual with a disability who, with or w thout reasonable

nodi fications to rules, policies, or practices, the renoval of
architectural, communication, or transportation barriers, or the
provi sion of auxiliary aids and services, neets the essenti al
eligibility requirenments for the recei pt of services or the
participation in prograns or activities provided by a public entity.'
28 CFR 35.104. The Departnent is proposing to add to the title |

regul ation the sane definition of "~ “service animal'' that it wll

propose for the title Ill regulation. The title Ill regulation

currently contains a definition of "~ “service animal'' in Sec. 36.104.
The current definition of "~ “service animal'' in Sec. 36.104 is,

"Tany guide dog, signal dog, or other animal individually trained to do
work or performtasks for the benefit of an individual with a

di sability, including, but not l[imted to, guiding individuals with

I npaired vision, alerting individuals with inpaired hearing to

I ntruders or sounds, providing mniml protection or rescue work,

pul ling a wheelchair, or fetching dropped itens.'' The Departnent woul d
nodi fy that current definition, and add the sane definition, as
nodified, tothe title Il regulation at Sec. 35.104. The changes t hat

woul d be nade to the title Il definition, and that woul d be
incorporated in the title Il definition are as foll ows:

1. Renpbve " "guide'' or "“signal'' as descriptions of types of
servi ce dogs, add "~ other conmon donestic'' aninmal, and add
“‘qualified'' to "“individual'' in the Departnent's current definition;

2. Renbve "“individuals with inpaired vision'' and replace it with
“individuals who are blind or have | ow vision;'

3. Change " "individuals with inpaired hearing'' to " "individuals
who are deaf or hard of hearing;'

4. Replace the term “intruders'' with the phrase " "the presence of
people'' in the section on alerting individuals who are deaf or hard of
heari ng;

5. Add the following to the list of work and task exanpl es:
Assisting an individual during a seizure, retrieving nmedicine or the
t el ephone, providing physical support to assist with bal ance and
stability to individuals with nobility disabilities, and assisting
I ndi viduals, including those with cognitive disabilities, with
navi gati on;

6. Add that "~ “service aninmal'' includes individually trained
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animal s that do work or performtasks for the benefit of individuals
with disabilities, including psychiatric, cognitive, or nental
di sabilities;
7. Add that "~ “service animal'' does not include wild animals
(i ncl udi ng nonhuman primates born in captivity),

[ [ Page 34478]]

reptiles, rabbits, farmanimls (including any breed of horse, pony,
m ni ature horse, pig, and goat), ferrets, anphibians, and rodents; and

8. Add that aninmals whose sole function is to provide enotional
support, confort, therapy, conpanionship, therapeutic benefits, or
pronote enotional well-being are not service ani mals.

The Departnent is proposing these changes in response to concerns
expressed by comenters regarding the Departnent's ANPRM | ssues raised
by the commenters include:

""Mnimal protection.'' There were nmany conments by service dog
users urging the Departnment to renove fromthe definition the phrase
" providing mnimal protection.'' The commenters set forth the
foll owi ng reasons for why the phrase should be deleted: (1) The current
phrase can be interpreted to apply coverage under the ADA to
"“protection dogs'' that are trained to be aggressive and protective,
so long as they are paired with a person with a disability; and (2)
since sone view the mninmal protection | anguage to nean that a dog's
very presence can act as a crine deterrent, the |anguage may be
interpreted to all ow any untrai ned pet dog to provide m ni mal
protection by its nere presence. These interpretations were not
contenpl ated by the ADA.

Question 9: Should the Departnent clarify the phrase " providing
m nimal protection'' in the definition or renove it? Are there any
ci rcunstances where a service animal providing ~“~mniml protection'
woul d be appropriate or expected?

""Alerting to intruders.'' Sonme commenters expressed a simlar
concern regarding the phrase "“alerting * * * to intruders'' in the
current text as the concern expressed by commenters regarding the
phrase " "providing mniml protection.'' Comenters indicated that
““alerting to intruders'' has been msinterpreted by sonme individuals
to apply to a special line of protection dogs that are trained to be
aggressi ve. Peopl e have asserted, incorrectly, that use of such animls
Is protected under the ADA. The Departnent reiterates that public
entities are not required to admt any aninal that poses a direct
threat to the health or safety of others. The Departnent has proposed
renoving " intruders'' and replacing it with ~"the presence of
people. "'

" Task'' enphasis. Many commenters followed the |ead of an unbrella
servi ce dog organi zati on and suggested that the phrase " perform ng
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tasks'' should formthe basis of the service animal definition, that
"“do work'' should be elimnated fromthe definition, and that

““physical'' should be added to describe tasks. Tasks by their nature
are physical, so the Departnent does not believe that such a change is
warranted. In contrast, the existing phrase " "do work'' is slightly

broader than " performtasks, and adds neaning to the definition. For
exanpl e, a psychiatric service dog can help sone individuals with

di ssoci ative identity disorder to remain grounded in tinme or place. As
one service dog user stated, in some cases, ~critical fornms of

assi stance can't be construed as physical tasks,'' noting that the
mani f estati ons of "~ brain-based disabilities,'' such as psychiatric

di sorders and autism are as varied as their physical counterparts. One
comrenter stated that the current definition works for everyone (i.e.,
those with physical and nental disabilities) and urged the Departnent
to keep it. The Departnent has evaluated this issue and believes that
the crux of the current definition (individual training to do work or
performtasks) is inclusive of the varied services provided by working
animals on behalf of individuals with all types of disabilities and
proposes that this portion of the definition remain the sane.

Define " "task.'' One commenter suggested defining the term
““task,'' presumably so that there would be a better understandi ng of
what type of service perforned by an aninmal would qualify for coverage.
The Departnent feels that the common definition of task is sufficiently
clear and that it is not necessary to add the termto the definitions
section; however, the Departnent has proposed additi onal exanples of

work or tasks to help illustrate this requirenent in the definition of
servi ce ani nal .

Define " "animal'' or what qualifies certain species as ' service
animals.'' Wen the regul ation was pronul gated in 1991, the Departnent

did not define the paraneters of acceptabl e ani nal species, and few
anticipated the variety of animals that would be used in the future,
rangi ng frompigs and mniature horses to snakes and i guanas. One
comment er suggested defining ~"animal'' (in the context of service
animal s) or the paraneters of acceptable species to reduce the
confusi on over whether a particular service animal is covered. One
servi ce dog organi zati on commented that other species would be
acceptable if those animals could neet the behavi oral standards of
trained service dogs. Oher coimmenters asserted that there are certain
animals (e.qg., reptiles) that cannot be trained to do work or perform
tasks, so these animals would not be covered. The Departnent has
followed closely this particular issue (i.e., how many unusual ani nmals
are now cl ained as service aninmals) and believes that this aspect of
the regul ation needs clarification.

To establish a practical and reasonabl e species paraneter, the
Departnent proposes to narrow the definition of acceptable aninal
species to "~ dog or other conmon donestic animal'' by excluding the
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followng animals: WId animals (including nonhuman primates born in
captivity), reptiles, rabbits, farmanimals (including any breed of
horse, mniature horse, pony, pig, or goat), ferrets, anphibians, and
rodents. Many commenters asserted that limting the nunber of allowable
species would help stop erosion of the public's trust, which results in
reduced access for many individuals with disabilities, despite the fact
that they use trained service aninmals that adhere to hi gh behavi oral
standards. The Departnent is conpelled to take into account practical
consi derations of certain animals and contenplate their suitability in
a variety of public contexts, such as libraries or courtroons.

In addition, the Departnent believes that it is necessary to
elimnate fromcoverage all wld animals, whether born or bred in
captivity or the wild. Sone aninmals, such as nonhuman prinmates, pose a
direct threat to safety based on behavi or that can be aggressive and
vi ol ent without notice or provocation. The Anerican Veterinary Mdi cal
Associ ation (AVMA) issued a position statenent agai nst the use of
nonkeys as service aninals, stating, ~~[t]he AVMA does not support the
use of nonhuman prinmates as assi stance ani mal s because of ani nal
wel fare concerns, the potential for serious injury, and zoonotic
[ ani mal -t o- human di sease transm ssion] risks.'' See the AVMA 2005
position statenent, Nonhuman Primates as Assi stance Animals, avail able
at http://ww. avima. org/i ssues/ policy/ nonhunman_pri nat es. asp. The
potential for nonhuman primates to transmt dangerous diseases to
humans has been docunented in scientific journals.

Al t hough unusual species nake up a very snall percentage of service
animals as a collective group, their use has engendered broad public
debate and, therefore, the Departnent seeks comment on this issue.

Question 10: Should the Departnent elimnate certain species from
the definition of "~ “service animal''? If so, please provide comment on
the Departnent's use of the phrase "~ comon donestic animal'' and on
Its choice of which types of aninmals to exclude.

[[ Page 34479]]

Question 11: Should the Departnent inpose a size or weight
limtation for conmon donestic animals, even if the animal satisfies
the "~ common donestic animal'' prong of the proposed definition?

Confort animals. It is inmportant to address the concept of confort
ani mal s or enotional support animals, which have becone increasingly
popul ar. The increased use of confort animals is primrily by
i ndividuals with nental or psychiatric inpairnments, many of which do
not rise to the level of disability. Confort animals are al so used by
I ndi vidual s wi thout any type of inpairnment who claimthe need for such
an animal in order to bring their pets into facilities of public
entities.

The difference between an enotional support animl and a
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psychiatric service animal is the service that is provided, i.e., the
actual work or task perfornmed by the service aninmal. Another critical
factor rests on the severity of the individual's inpairnment. For
exanple, only individuals with conditions that substantially Iimt them
in amjor life activity qualify for coverage under the ADA, and only
those individuals' use of a service aninmal wll be covered under the
ADA. See definition of disability, 42 U S C 12102(2) and 28 CFR
35.104. Major life activities include functions such as caring for
one's self, perform ng manual tasks, wal ki ng, seeing, hearing,
speaki ng, breathing, |earning, and working. Many Americans have sone
type of physical or nental inpairnent (e.g., arthritis, anxiety, back
pain, inperfect vision, etc.), but establishing a physical or nental
disability also requires a substantial limtation of a magjor life
activity. Traditionally, service dogs worked as guides for individuals
who were blind or had I ow vision. Since the original regul ations were
promul gated, service aninmals have been trained to assist individuals
wth different types of disabilities. As a result, individuals with

m nor inpairnments may m stakenly conclude that any type of inpairnent
qualifies them for ADA coverage.

Change " "service animal'' to " " assistance animal.'' Sone conmenters
asserted that "~ “assistance aninmal'' is a termof art and should repl ace
"“service animal.'' Wiile sonme agencies, |like the Departnent of Housing
and Urban Devel opnent (HUD), use the term  "assistance animal,'"' that
termis used to denote a broader category of animals than is covered by
the ADA. The Departnent believes that changing the termused under the
ADA woul d create confusion, particularly in view of the broader
paraneters for coverage under the Fair Housing Act (FHA) (cf., HUD
Handbook No. 4350.3 Rev-1, Chg-2, Gccupancy Requirenents of Subsidized
Multifam |y Housing Programs (June 2007), available at http://
www. hudcl i ps.org.) Moreover, the Departnent's proposal to change the
definition of "~ “service animal'' under the ADA is not intended to
affect the rights of people with disabilities who use assi stance
animals in their homes under the FHA

In addition, the term “psychiatric service animl'' describes a
service animal that does work or perforns a task for the benefit of an
i ndividual with a psychiatric disability. This contrasts with
““enotional support'' aninmals that are covered under the Air Carrier
Access Act, 49 U S.C. 41705 et seq., and its inplenenting regul ations,
14 CFR 382.7, see also 68 FR 24874, 24877 (May 9, 2003) (gui dance on
accomodati on of service animals and enotional support aninmals on air
transportation) and qualify as " "assistance animals'' under the FHA,
but do not qualify as "~ “service animals'' under the ADA
"“Video Interpreting Services (VIS)'

The Departnent has added a definition of video interpreting
services (VIS), a technol ogy conposed of a video phone, video nonitors,
caneras, a high speed Internet connection, and an interpreter. The
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vi deo phone provides video transm ssion to a video nonitor that permts
the individual who is deaf or hard of hearing to view and sign to a
video interpreter (i.e., a live interpreter in another |ocation), who
can see and sign to the individual through a canera | ocated on or near
the nonitor, while others can comuni cate by speaki ng. The vi deo
nmonitor can display a split screen of two live inmges, wth the
interpreter in one imge and the individual who is deaf or hard of
hearing in the other inmage.

VI'S can provide i medi ate, effective access to interpreting
servi ces seven days a week, twenty-four hours a day by allow ng people
in different locations to engage in live, virtual face-to-face
comruni cati ons. Myreover, VIS is particularly hel pful where qualified
interpreters are not readily available (e.g., for quick response during
energency hospital visits, in areas with an insufficient nunber of
qualified interpreters to neet demand, and in rural areas where
di stances and an interpreter's travel tinme present obstacles).

In addition to adding the specific definition of VIS, the
Department proposes to add VIS to the definition of ~“auxiliary aids
and services'' (discussed above in Sec. 35.104) and to set out
performance standards for VIS at Sec. 35.160.

" " \Wheel chair''
The Departnent proposes the followi ng definition of ~ wheel chair!'
in Sec. 35.104: " ~Weelchair neans a device designed solely for use by

an individual with a nobility inpairnment for the primary purpose of
| oconotion in typical indoor and outdoor pedestrian areas. A wheelchair
may be manual |y operated or power-driven.'

The proposed definition of ~"wheelchair'' is inforned by several
exi sting definitions of ~“wheelchair.'' Section 507 of the ADA defines
wheel chair in the context of whether to allow wheel chairs in federal
W | derness areas: "~ The term wheel chair' neans a devi ce designed
solely for use by a nobility-inpaired person for |oconotion, that is
suitable for use in an indoor pedestrian area.'' 42 U S . C. 12207(c)(2).
The Departnent believes that while this definition is appropriate in
the limted context of federal w |l derness areas, it is not specific
enough to provide clear guidance in the array of settings covered by
title 11

The other existing federal definition of "~ “wheelchair'' that the
Departnment reviewed is in the Departnment of Transportation regulation

i npl enenting the transportation provisions under title Il and title I
of the ADA. The Departnent of Transportation's definition of
““wheelchair'' is "a nobility aid belonging to any class of three or

f our - wheel ed devi ces, usabl e indoors, designed for and used by
individuals with nobility inpairnments, whether operated nmanually or
powered.'' 49 CFR 37.3. The Departnent has adopted nuch of the | anguage
fromthis definition. Under the proposed definition, wheelchairs

I ncl ude manual |y operated and power-driven wheel chairs and nobility
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scooters. Mobility devices such as golf cars, bicycles, and electronic
per sonal assistance nobility devices (EPAMDs) are inherently excl uded
fromthe proposed definition. Typically, the devices covered under the
proposed definition are single-user, have three to four wheels, and are
appropriate for both indoor and outdoor pedestrian areas. However, it
could include a variety of types of wheelchairs and nobility scooters
wi th individualized or unique features or nodels with different nunbers
of wheels. "~ Typical indoor and outdoor pedestrian areas'' refer to

| ocati ons and surfaces used by and intended for pedestrians, including
si dewal ks, paved paths, floors of buildings, elevators, and ot her
circulation routes, but would not

[ [ Page 34480]]

I ncl ude such areas as off-road bi ke paths, roads (except where all owed
by | aw or where a sidewal k i s not provided), freeways, or natural
surfaces such as beaches where there is not a defined circul ation route
for pedestrians.

The Departnent does not propose to define specific dinensions that
qualify a device as a wheelchair. The Departnent of Transportation's
definition includes a subpart defining ~ comon wheelchair'' to provide
gui dance for public transit authorities on which devices nust be
transported. A "~ conmmon wheelchair'' is a wheelchair that "~ does not
exceed 30 inches in wdth and 48 inches in |l ength neasured two i nches
above the ground, and does not wei gh nore than 600 pounds when
occupied.'' 49 CFR 37.3. The narrower definition of ~ comon
wheel chair'' was developed with reference to the requirenents for lifts
to establish paraneters for the size and weight a lift can safely
accommodate. See 49 CFR part 37, App. D (2002). The Departnent does not
believe it is necessary to adopt stringent size and wei ght requirenents
for wheel chairs.

The Departnent requests public input on the proposed definition for
" “wheel chair.""'

Question 12: As expl ai ned above, the definition of ~ wheelchair!'

Is intended to be tailored so that it includes nmany styl es of
traditional wheeled nobility devices (e.g., wheelchairs and nobility
scooters). Does the definition appear to exclude sone types of

wheel chairs, nobility scooters, or other traditional wheeled nobility
devi ces? Pl ease cite specific exanples if possible.

Question 13: Should the Departnent expand its definition of
"“wheelchair'' to include Segways[supreg]?

Question 14: Are there better ways to define different classes of
nmobility devices, such as the weight and size of the device that is
used by the Departnment of Transportation in the definition of ~ conmon
wheel chair'"'?

Question 15: Should the Departnent maintain the non-exhaustive |i st
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of exanples as the definitional approach to the term  “~manually powered
mobility aids''? If so, please indicate whether there are any other
non- powered or manually powered nobility devices that should be
considered for specific inclusion in the definition, a description of
t hose devi ces, and an explanation of the reasons they should be
I ncl uded.

Question 16: Should the Departnent adopt a definition of the term
““manual |y powered nobility aids''? If so, please provide suggested
| anguage and an expl anation of the reasons such a definition would
better serve the public.

The proposed regul ation regarding nobility devices, including
wheel chairs, is discussed below in the section-by-section analysis for
Sec. 35.137.

Subpart B--General Requirenents
Section 35.130 General Prohibitions Against Discrimnation
Section 35.133 M ntenance of Accessible Features

The general rule regarding the maintenance of accessible features,
whi ch provides that a public entity nmust maintain in operabl e working
condition those features of facilities and equi pnent that are required
to be readily accessible to and usable by qualified individuals with
di sabilities, is unchanged. However, the Departnent wi shes to clarify
Its application and proposes one change to the section.

The Departnent has noticed that sone covered entities do not
understand what is required by Sec. 35.133, and it would like to take
the opportunity presented by this NPRMto clarify the requirenent.
Section 35.133(a) broadly covers all features that are required to be
accessi bl e under the ADA, from accessible routes and elevators to roll-
i n showers and signage. It is not sufficient for a building or other
feature to be built in conpliance with the ADA, only to be changed or
bl ocked |l ater so that it becones inaccessible. A common problem
observed by the Departnent is that covered facilities do not nmaintain
accessi bl e routes. For exanple, the accessible routes in offices or
hal | ways are comonly obstructed by boxes, furniture, or other itens so
that the routes are inaccessible to individuals who use wheel chairs.
Under the ADA, the accessible route nmust be nmintained and therefore
these itens are required to be renoved. If the itens are placed there
tenporarily--for exanple, if an office receives nultiple boxes of
supplies and is noving themfromthe hall to the storage room-then
Sec. 35.133(b) excuses such " “isolated or tenporary interruptions.’

O her conmmon exanpl es of features that nust be maintained, and often
are not, are platformlifts and elevators. Public entities nust ensure
that these features are operable, and to neet this requirenent, regular
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servicing and making repairs quickly will be necessary.

The Departnent proposes to anmend the rule by adding Sec. 35.133(c)
to address the discrete situation in which the scoping requirenents
provided in the proposed standards may reduce the nunber of required
el enents bel ow that are required by the 1991 Standards. In that
di screte event, a public entity may reduce such accessible features in
accordance with the requirenents in the proposed standards.

Section 35.136 Service Animals

The Departnment's title Il regulation now states that "~ "[a] public
entity shall make reasonable nodifications in policies, practices, or
procedures when the nodifications are necessary to avoid discrimnation
on the basis of disability, unless the public entity can denonstrate
t hat making the nodifications would fundanentally alter the nature of
the service, program or activity.'' 28 CFR 35.130(b)(7). In the
proposed title Il |anguage, the Departnent intends to provide the
br oadest feasible access to individuals with disabilities who use
service animals, unless a public entity can denonstrate that making the
nodi fi cati ons woul d fundanentally alter the nature of the public
entity's service, program or activity.

The proposed section regarding service aninmals would incorporate
the Departnent's policy interpretations as outlined in its published
techni cal assistance Commopnly Asked Questions about Service Aninmals
(1996) (available at http://ww. ada. gov/ gasrvc. htm, and ADA Busi ness
Brief: Service Animals (2002) (available at http://ww. ada. gov/
svcani nb. htn), as well as make changes based on public conment.
Proposed Sec. 35.136 woul d:

1. Expressly incorporate the Departnent's policy interpretations as
outlined in its published technical assistance and add that a public
entity may ask an individual with a disability to renbve a service
animal fromthe premses if: (i) The animal is out of control and the
animal's handl er does not take effective action to control it; (ii) the
animal is not housebroken; (iii) the animal's presence or behavi or
fundanentally alters the nature of the service the public entity
provides (e.g., repeated barking); or (iv) the animal poses a direct
threat to the health or safety of others that cannot be elimnm nated by
reasonabl e nodifications in Sec. 35.136(b);

2. Add in Sec. 35.136(c) that if a public entity properly excludes
a service animal, the public entity nust give the individual with a
di sability the opportunity to participate in or benefit fromthe
services, prograns, or activities wthout having the service ani mal on
the prem ses;

3. Add in Sec. 35.136(d) requirenents that the work or tasks
performed by a service animal nust be directly related to the handler's
disability; that a service aninmal that acconpanies an individual with a
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disability into a public entity's
[ [ Page 34481]]

facility nmust be individually trained to do work or performa task, be
housebr oken, and be under the control of its owner; and that a service
ani mal nust have a harness, |eash, or other tether;

4. Add in Sec. 35.136(e) specific language clarifying that ~"[a]
public entity is not responsible for caring for or supervising a
service animal.'' This proposed | anguage does not require that the
person with a disability care for his or her service aninmal if care can
be provided by a fam |y nenber, friend, attendant, volunteer, or anyone
acting on behalf of the person with a disability. This provision is a

variation on the existing title Ill |anguage in Sec. 36.302(c)(2),
which states, ""[n]Jothing in this part requires a public accommodati on
to supervise or care for a service animal.'' The Departnent is
proposing simlar nodifications to the title Il requirenents on
service animals in the NPRMfor title Ill, published concurrently with
this NPRM

5. Expressly incorporate the Departnent's policy interpretations as
outlined in its published technical assistance that a public entity
must not ask what the person's disability is or about the nature of the
person's disability, nor require proof of service animal certification
or licensing, but that a public entity may ask (i) if the animal is
requi red because of a disability; and (ii) what work or tasks the
ani mal has been trained to performin Sec. 35.136(f);

6. Expressly incorporate the Departnent's policy interpretations as
outlined in its published technical assistance and add that a public
entity must not require an individual with a disability to pay a fee or
surcharge or post a deposit as a condition of permtting a service
animal to acconpany its handler in a public entity's facility, even if
such deposits are required for pets, and that if a public entity
normal |y charges its citizens for damage that they cause, a citizen
with a disability may be charged for damage caused by his or her
service animal in Sec. 35.136(h).

These changes will respond to the follow ng concerns raised by
I ndi vi dual s and organi zati ons that commented in response to the ANPRM

Proposed behavior or training standards. Sone comrenters proposed
behavi or or training standards for the Departnent to adopt in its
revised regulation, not only to remain in keeping with the requirenent
for individual training, but also on the basis that w thout training
standards the public has no way to differentiate between untrai ned pets
and service aninmals. Because of the variety of individual training that
a service animal can receive--fromformal |icensing at an acadeny to
I ndi vidual training on howto respond to the onset of nedi cal
conditions, such as seizures--the Departnent is not inclined to

http://www.ada.gov/NPRM2008/t2NPRM_ federalreg.htm (42 of 117) [10/17/2008 10:44:34 AM]



FR Doc E8-12622

establish a standard that all service aninmals nust neet. Sonme of the
behavi oral standards that the Departnent is proposing actually relate
to suitability for public access, such as bei ng housebroken and under
the control of its handler.

Hospital and healthcare settings. Public entities, including public
hospitals, nust nodify policies, practices, or procedures to permt the
use of a service animal by an individual with a disability. 28 CFR
35.130(b) (7). The exception to this requirenent is if making the
nodi fication would fundanentally alter the nature of the service,
program or activity. The Departnment generally follows the gui dance of
the Centers for Disease Control and Prevention (CDC) on the use of
service animals in a hospital setting.

As required by the ADA, a healthcare facility nust permt a person
with a disability to be acconpanied by his or her service animal in all
areas of the facility in which that person woul d otherw se be all owed,
Wi th sone exceptions. Zoonotic diseases can be transmtted to humans
through traunma (e.g., bites or scratches). Although there is no
evi dence that nost service animals pose a significant risk of
transmitting infectious agents to humans, aninmals can serve as a
reservoir for a significant nunber of diseases that could potentially
be transmtted to humans in the healthcare setting. A service aninal
may acconpany its owner to such areas as adm ssions and di scharge
of fices, the energency room inpatient and outpatient roons, exam ning
and di agnostic roons, clinics, rehabilitation therapy areas, the
cafeteria and vendi ng areas, the pharmacy, rest roons, and all other
areas of the facility where visitors are permtted, except those |isted
bel ow.

Under the ADA, the only circunstances under which a person with a
disability may not be entitled to be acconpanied by his or her service
animal are those rare circunstances in which it has been determ ned
that the animl poses a direct threat to the health or safety of
others. A direct threat is defined as a significant risk to the health
or safety of others that cannot be elimnated or mtigated by a
nodi fi cati on of polices, practices, or procedures. Based on CDC
gui dance, it is generally appropriate to exclude a service animl from
areas that require a protected environnent, including operating roons,
hol di ng and recovery areas, |abor and delivery suites, newborn
I ntensive care nurseries, and sterile processing departnents. See
Centers for Disease Control, Guidelines for Environnmental |nfection
Control in Health Care Facilities (June 2003), available at http://

www. cdc. gov/ mmwr / previ ew nmw ht il / rr5210al. ht m

Section 35.137 Mbility Devices

Proposed Sec. 35.137 has been added to provide additional guidance
to public entities about the circunstances in which power-driven
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nmobility devices nust be accommobdat ed.

As discussed earlier in this NPRM this proposal is in response to
grow ng confusi on about what types of nobility devices nust be
accommodat ed. The Departnent has received conplaints and becone aware
of situations where individuals with nobility disabilities have
utilized for | oconotion purposes riding | awm nowers, golf cars, |arge
wheel chairs with rubber tracks, gasoline-powered, two-wheel ed scooters,
and ot her devices that are not designed for use or exclusively used by
people with disabilities. Indeed, there has been |itigation about
whet her the ADA requires covered entities to allow people with
disabilities to use their EPAMDs |ike users of traditional wheel chairs.
I ndividuals with disabilities have sued several shopping malls in which
busi nesses refused to allow a person with a disability to use an EPAND.
See, e.g., Sarah Antonacci, Wite Oaks Faces Lawsuit over Segway, State
Journal - Regi ster, Cct. 9, 2007, available at http://www. sj-r.conl news/
stories/17784. asp; Shasta O ark, Local Man Fighting Mall Over Right to
Use Segway, WATE 6 News, July 26, 2005, available at http://
www, wat e. coml 3 obal / story. asp?s=3643674. The Departnent believes

clarification on what the ADA requires is necessary at this juncture.

Section 35.137(a) reiterates the general rule that public entities
shall permt individuals using wheel chairs, scooters, and nmanually
powered nobility aids, including walkers, crutches, canes, braces, and
simlar devices, in any areas open to pedestrians. The regul ation
underscores this general proposition because the great majority of
nobility scooters and wheel chairs nust be accommobdat ed under nearly all
circunstances in which title Il applies.

Section 35.137(b) adopts the general requirenent in the ADA that
public entities nust nmake reasonable nodifications to their policies,
practices, and procedures when necessary to enable an individual with

[ [ Page 34482]]

a disability to use a power-driven nobility device to participate in
its services, prograns, or activities unless doing so would result in a
fundanental alteration of their services, programs, or activities.

If a public entity restricts the use of power-driven nobility
devi ces by people without disabilities, then it nust devel op policies
addr essi ng whi ch devi ces and under what circunstances individuals with
disabilities may use power-driven nobility devices for the purpose of
mobility. Under the Departnent's proposed regulation in Sec.
35.137(c), public entities nust adopt policies and procedures regarding
t he accommodati on of power-driven nobility devices other than
wheel chairs and scooters that are designed to assess whether allow ng
an individual with a disability to use a power-driven nobility device
I s reasonabl e and does not result in a fundanmental alteration to its
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prograns, services, or activities. Public entities nay establish
policies and procedures that address and distinguish anong types of
nmobil ity devices.

For exanple, a city may determne that it is reasonable to allow
I ndividuals with disabilities to use EPAMDs in a variety of outdoor
prograns and activities, but that it would not be reasonable to all ow
the use of golf cars as nobility devices in simlar circunstances. At
the sane tine, the city may address its concerns about factors such as
space |limtations by disallow ng EPAMDs by nenbers of the general
public.

Section 35.137(c) lists permssible factors that a public entity
may consider in determ ning whether the use of different types of
power-driven nmobility devices by individuals with disabilities may be
permtted. In developing policies, public entities should group power-
driven nobility devices by type (e.g., EPAMDs, golf cars, gasoline-
power ed vehicles, wheel chairs designed for outdoor use, and ot her
devi ces). A bl anket exclusion of all devices that fall under the
definition of other power-driven nobility devices in all |ocations
woul d likely violate the proposed regul ati on.

The factors listed in Sec. 35.137(c)(1)-(3) may be used in order
to devel op policies regarding the use of other power-driven nobility
devi ces by people with disabilities. The di nensions, weight, and other
characteristics of the nobility device in relation to a wheelchair or
scooter, as well as the device's maneuverability and speed, may be
consi dered. Another perm ssible factor is the risk of potential harmto
ot hers. The use of gas-powered golf cars by people with disabilities
I nside a building my be prohibited, for exanple, because the exhaust
may be harnful to others. A nobility device that is unsafe to others
woul d not be reasonabl e under the proposed regulation. Additionally,
the risk of harmto the environnent or natural or cultural resources or
conflicts with federal |and managenent | aws and regul ations are also to
be considered. The final consideration is the ability of the public
entity to stow the nobility device when not in use, if requested by the
user.

While a public entity may inquire into whether the individual is
using the device due to a disability, the entity may not i nquire about
the nature and extent of the disability, as provided in Sec.

35.137(d).

The Departnent anticipates that, in many circunstances, allow ng
the use of unique nmobility devices by individuals with disabilities
wi |l be reasonable to provide access to a public entity's services,
progranms, and activities, and that in many cases it will not
fundanentally alter the public entity's operations and services. On the
ot her hand, the use of nobility devices that are unsafe to others, or
unusual |y unwi el dy or disruptive, is unlikely to be reasonable and nay
constitute a fundanental alteration.
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Consi der the follow ng exanpl es:

Exanpl e 1: Al though people who do not have nobility inpairnents
are prohibited fromoperating EPAMDs at the fairgrounds, the county
has devel oped a policy allow ng people with disabilities to use
EPAMDs as their nobility device on the fairgrounds. The county's
policy states that EPAMDs are allowed in all areas of the
fairgrounds that are open to pedestrians as a reasonabl e
nodi fication to its general policy on EPAMDs. The county determ ned
that the venue provi des adequate space for a larger device such as
an EPAMD and that it does not fundanentally alter the nature of the
fair's activities and services. The county's policies do, however,
requi re that EPAMDs be operated at a safe speed limt. A county
enpl oyee may inquire at the ticket gate whether the device is needed
due to the user's disability and also informan individual with a
di sability using an EPAMD that the county policy requires that it be
operated at or bel ow the designated speed limt.

Exanpl e 2: The city has devel oped a policy specific to city hal
regardi ng the use of EPAMDs (i.e., users who do not need the devices
due to disability are required to | eave the devices outside the
buil ding). Wile nost of city hall is spacious, the city has
determned that it is not reasonable to allow people with
disabilities to bring their EPAMDs into the recorder of deeds
office, which is quite snall, and the device's di nensions nake it
unsafe and unwieldy in this situation. If it is not possible for the
I ndividual with a disability to park the nobility device and wal k
into the recorder of deeds office, the city government would still
be required to provide services to the person through program access
by neeting the individual in an adjacent, nore spacious office,
all owing himor her to obtain services over the phone, sending an
enpl oyee to the individual's hone, or through other neans.

The Departnent is seeking public comment on the proposed
definitions and policy concerning wheel chairs and other nobility
devi ces.

Question 17: Are there types of personal nobility devices that nust
be accommopdat ed under nearly all circunstances? Conversely, are there
types of nobility devices that al nbst always will require an assessnent
to determ ne whet her they shoul d be accommbdat ed? Pl ease provi de
exanpl es of devices and circunstances in your responses.

Question 18: Should notorized devices that use fuel or internal-
conbustion engines (e.qg., all-terrain vehicles) be considered personal
nmobility devices that are covered by the ADA? Are there specific
ci rcunstances in which accommodati ng these devices would result in a
fundanental alteration?
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Question 19: Should personal nobility devices used by individuals
with disabilities be categorized by intended purpose or function, by
I ndoor or outdoor use, or by sone other factor? Wiy or why not?

Section 35.138 Ticketing

The ticketing policies and practices of public entities are subject
to title I'l's nondiscrimnation provisions. See 42 U. S. C. 12132.
Through the investigation of conplaints, its enforcenent actions, and
public comments related to ticketing, the Departnent is aware of the
need to provide regulatory guidance to entities involved in the sale or
di stribution of tickets. Wth this NPRM the Departnent proposes to
I nclude a section on ticketing within the general requirenents of
subpart B.

In response to the ANPRM individuals with disabilities and rel ated
advocacy groups commented that the reduced requirenents for accessible
seating in assenbly areas underscored the need for clarification from
the Departnment on ticketing related issues. One disability advocacy
group asserted that in order to guarantee equal access to assenbly
areas for people with disabilities, it is necessary to provide
conpl enmentary design standards, sales policies, and operati onal
procedur es.

The Departnent agrees that nore explicit regulation is needed to
ensure that individuals wth disabilities are not

[[ Page 34483]]

I mproperly deni ed access to events because of discrimnatory procedures
for the sale of wheel chair spaces. The Departnent's enforcenent actions
have denonstrated that sone venue operators, ticket sellers, and

di stributors are not properly inplenenting title Il's general

nondi scrim nati on provisions.

The Departnent has entered into agreenents addressing problens with
ticketing sales and distribution by requiring specific nodifications to
ticketing policies. Wile these negotiated settl enent agreenents and
consent decrees rest on fundanental nondiscrimnation principles, they
represent solutions tailored to specific facilities. The Departnent
believes that guidance in this area is needed, but al so recogni zes that
ticketing practices and policies vary with venue size and event type,
and that a "~ "one-size-fits-all'' approach nay be unrealistic.

The proposed rule clarifies the application of title Il with
respect to ticketing issues in certain contexts, and is intended to
strike a bal ance between a covered entity's desire to maximnm ze ticket
sales and the rights of individuals with disabilities to attend events
I n assenbly areas in a manner that is equal to that afforded to
I ndi viduals without disabilities. The proposed rul e does not, however,
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purport to cover or clarify all aspects or applications of title Il to
ticketing issues. Modreover, the rule applies only to the sale or

di stribution of tickets that are sold or distributed on a preassigned
basi s.

Because this rule addresses ticketing policies and practices for
stadi uns, arenas, theaters, and other facilities in which entertainnent
and sporting events are held, its provisions are related to and
i nfornmed by those in proposed Sec. 35.151(g), which establishes design
requirements for seating in assenbly areas. (Section 35.151(g) is
di scussed below in the section-by-section analysis.) After the proposed
standards are finalized, the scoping reduction will apply to all public
entities. See proposed 28 CFR 35.133(c) (discussed earlier in the
section-by-section anal ysis).

Ti cket distribution nethods. Section 35.138(a) states the general
rule that a public entity shall nodify its policies, practices, and
procedures to ensure that individuals with disabilities can purchase
single or nmulti-event tickets for accessible seating in the sane way as
others (i.e., during the sane hours and through the sane distribution
met hods as other seating is sold) unless doing so would fundanmental |y
alter the nature of its ticketing service, program or activity. The
proposed rule nakes clear that it is neant to reach all public entities
that provide a service or system by which individuals can purchase
event tickets, and is not limted to a venue's operation of its own
ticketing systens.

The Departnent has recei ved nunerous conplaints fromindividuals
who were denied the opportunity to acquire tickets for accessible seats
t hrough avenues such as ticketing pre-sales, pronotions, lotteries, or
wait lists. The proposed rule, at Sec. 35.138(b), makes clear that
public entities nust include accessible seating in all stages of the
ticketing process, including pre-sales, pronptions, lotteries, or wait
lists.

| dentification of available accessible seating. Section 35.138(c)
of the proposed rule requires a facility to identify avail able
accessi ble seating if seating maps, brochures, or other information is
provided to the general public. In the Departnent's investigations of
theaters and stadiuns, it has discovered that many facilities [ack an
accurate inventory of the accessible seating in their venues, and that
this information gap results in |ost opportunities for patrons who need
accessi bl e seating. For some public entities, nmultiple inventories nay
be required to account for different uses of the facilities because the
| ocati ons of accessible seating nay change in an arena dependi ng on
whet her it is used for a hockey gane, a basketball game, or a concert.
The proposed rule further provides that the facility identify the
accessi bl e seating on publicly avail able seating charts. This
transparency will facilitate the accurate sale of accessible seating.

Section 35.138(d) requires public entities to provide individuals
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wth disabilities wwth accurate informati on about the |ocation of
accessi bl e seating. The proposed rule specifically prohibits the
practice of "~ “steering'' individuals with disabilities to certain
wheel chair spaces so that the facility can maxi m ze potential ticket
sal es for other unsold wheel chair spaces.

Season tickets and nmultiple event tickets. Section 35.138(e)
addresses the sale of season tickets and other tickets for nmultiple
events. The proposed rule provides that public entities nust sel
season tickets or tickets for nultiple events for accessible seating in
t he sane nmanner that such tickets are sold to those purchasi ng general
seating. The rule also states that spectators purchasing tickets for
accessi ble seating on a nulti-event basis shall be permtted to
transfer tickets for single-event use by friends or associates in the
sane fashion and to the sane extent other spectators holding tickets
for the sanme type of ticketing plan are permtted to do. Afacility
must provide a portable seat for the transferee to use if necessary.

Secondary market ticket sales. The Departnent is aware that the
proposed rule may represent a significant change in practice for many
public entities with respect to " "secondary nmarket'' ticket sales.
Because the secondary market is a recognized--and often integral--part
of the ticketing distribution systemfor nmany venues and activities,

i ndividuals with disabilities will be denied an equal opportunity to
benefit fromthe goods offered--attendance at an event--if public
entities have no obligations with respect to accessible seating bought
or sold in this way. In conjunction with the proposed rule, the

Depart nent seeks comment about public entities' current practices with
respect to the secondary market for tickets, and the anticipated inpact
of the proposed rule on different types of facilities or events.
Specifically, the Departnment would |ike to know:

Question 20: If an individual resells a ticket for accessible
seating to soneone who does not need accessible seating, should the
secondary purchaser be required to nove if the space is needed for
soneone with a disability?

Question 21: Are there particular concerns about the obligation
I nposed by the proposed rule in which a public entity nust provide
accessi bl e seating, including a wheelchair space where needed, to an
i ndividual with a disability who purchases an " "inaccessible'' seat
t hrough the secondary market?

Rel ease of unsold accessible seats. Section 35.138(f) provides
regul atory gui dance regarding the rel ease of unsold accessi bl e seats.
Through its investigations, the Departnent has becone famliar with the
probl em of desi gnated accessi ble seating being sold to the general
public before people who need accessible seating can buy tickets. As a
result, individuals who need to use the accessi bl e seating cannot
attend an event.

The Departnent has entered into agreenents addressing this problem
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by requiring specific nodifications to ticketing policies. Wile these
negoti ated settl enent agreenents and consent decrees rest on
fundanent al nondi scrim nation principles, they represent sol utions
tailored to specific facilities. The Departnent believes that gui dance
in this area is needed, but also recognizes that ticketing practices
and policies vary with venue size and event type, and that a "~ one-
size-fits-all'' approach may be unrealistic. These options provide
flexibility so that ticketing policies can be adjusted

[[ Page 34484]]

according to the venue size and event type.

Facility sell-out. The approach in Sec. 35.138(f)(1) allows for
the rel ease of unsold accessible seating once standard seats in the
facility have been sold. (Luxury boxes, club boxes, or suites are not
required to be sold out before the renmaining accessible seats are
rel eased.) To inplenment this option, the release of unsold accessible
seating shoul d be done according to an established, witten schedul e.

Bl ocks of seats should be rel eased in stages, and shoul d include
tickets in a range of price categories and |ocations that is
representative of the range of seating that remains available to other
pat rons.

Sell-outs in specific seating areas. Under the second option, Sec.
35.138(f)(2), a facility could release unsold accessible seating in a
specific seating area once all of the standard seats in that |ocation
were sold out. For exanple, if all standard seats in the orchestra
| evel are sold, the unsold accessible seats in the orchestra | eve
could be released for sale to the general public.

Sell -outs of specific price ranges. The third approach descri bed at
Sec. 35.138(f)(3) would permt a public entity to release unsold
accessible seats in a specific price range if all other standard seats
in that price range were sold out. For exanple, if all $50 seats were
sold, regardless of their location, the unsold $50 accessible seats
woul d be rel eased for sale to the general public.

Question 22: Al though not included in the proposed regul ati on as
currently drafted, the Departnent is soliciting comment on whet her
addi tional regulatory guidance is required or appropriate in terns of a
nore detailed or set schedule for the release of tickets in conjunction
with the three approaches di scussed above. For exanple, does the
proposed regul ati on address the vari abl e needs of assenbly areas
covered by the ADA? Is additional regulatory guidance required to
elimnate discrimnatory policies, practices, and procedures related to
the sale, holding, and rel ease of accessible seating? Wat
consi derations should appropriately informthe determ nati on of when
unsol d accessi ble seating can be released to the general public?

Ti cket pricing. Section 35.138(g) of the proposed rul e addresses
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ticket pricing. The proposed rule codifies the Departnent's

| ongstandi ng policy that public entities cannot inpose a surcharge for
wheel chai r spaces. Accessi bl e seating nust be nade avail able at al
price levels for an event. If an existing facility has barriers to
accessi ble seating at a particular price level for an event, then a
percentage (determned by the ratio of the total nunber of seats at
that price level to the total nunber of seats in the assenbly area) of
t he nunber of accessible seats nust be provided at that price level in
an accessi ble |l ocation. For exanple, nmany theaters built prior to the
passage of the ADA have bal conies that are inaccessible to individuals
who use wheel chairs, and the only wheel chair spaces are |located in the
orchestra | evel where tickets are nore expensive. If a conparably sized
bal cony in a theater built under the ADA's new construction standards
woul d have two wheel chair spaces, the ol der theater nust sell two
orchestra wheel chair spaces at the balcony price on a first cone, first
served basis.

Fraudul ent purchase of designated accessi ble seating. The
Depart ment has received nunerous comments regardi ng fraudul ent attenpts
to purchase wheel chair spaces for patrons other than those who use
wheel chairs. Mreover, the Departnent recogni zes that inplenentation of
sone of its proposals, such as public identification of accessible
seating, increases the potential for the fraudul ent purchase of
accessi bl e seats by those who do not need them The Depart nent
continues to believe that requiring an individual to provide proof that
he or she is a person with a disability is an unnecessary and
burdensone invasion of privacy and may unfairly deter individuals wth
disabilities from purchasing tickets to an event.

Not wi t hstanding this position, the proposed rule at Sec. 35.138(h)
woul d permt public entities to take certain steps to address potenti al
ticket fraud. Under proposed Sec. 35.138(h)(1), a covered entity may
inquire at the tinme of the ticket purchase for single-event tickets
whet her the wheel chair space is for someone who uses a wheel chair.
Section 35.138(h)(2) addresses potential ticket fraud for season or
subscription tickets. Under this provision, a facility may require the
purchaser to attest in witing that a wheelchair space is for soneone
who uses a wheel chair. However, the regul ati on preserves the right of
an individual with a disability to transfer his or her ticket for
I ndi vidual events and clarifies that the intermttent use of the
wheel chair space by a person who does not use a wheel chair does not
constitute fraud.

Purchase of mnultiple tickets. The Departnent has received numerous
conplaints stating that assenbly operators are unfairly restricting the
nunber of tickets that can be purchased by individuals with
disabilities. Many venues limt an individual requiring wheelchair
seating to purchase no nore than two tickets (for himor herself and a
conpani on), while other patrons have significantly higher purchase
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limts (if any). This is particularly difficult for famlies, friends,
or other groups larger than two that include a person who requires
accessi ble seating. If the ticket nunber is [imted, the result for
wheel chair users is that parents and children, friends, classmates, and
others are separated. Section 35.138(i) clarifies application of title
Il to aneliorate such a situation.

There are various ways that covered entities can acconmobdate groups
that require at | east one wheel chair space. The proposed regul ati on at
Sec. 35.138(i)(1) would require a public entity to permt up to three
conpanions to sit in a designated wheelchair area, platform or cross-
over aisle that is designated as a wheelchair area, even if the nunber
of conpani ons out nunber the individuals requiring a wheel chair space.
For exanple, a parent who uses a wheelchair could attend a concert with
his or her spouse and their two children, and all four could sit
together in the wheelchair area. The Departnent recogni zes that sone
advocates nmay object to this use of designated wheel chair areas because
It wll reduce the anount of accessible seating available for those who
need it. On bal ance, however, the Departnent believes that the
opportunity to sit with famly and friends, as other patrons do, is an
i ntegral elenment of the experience of attending a ticketed event, and
it is an elenent that is often denied to individuals wth disabilities.

By limting the nunber of tickets that can be purchased under this
provision to four, the Departnent seeks a bal ance by which groups and
famlies can be accommopdated while still |eaving anple space for other
I ndi vi dual s who use wheel chairs. The Departnent seeks comments from
I ndi vi dual s, business entities, and advocacy organi zati ons on whet her
the proposed rule wll appropriately effectuate the integration and
nondi scrim nation principles underlying the rule,

Question 23: |Is the proposed rule regarding the nunber of tickets
that a public entity nust permt individuals who use wheelchairs to
purchase sufficient to effectuate the integration of wheel chair users
with others? If not, please provide suggestions for achieving the sane
result with regard to individual and group ticket sales.

G oup ticket sales. Group ticket sales present another area in
whi ch the Departnent believes additional regulatory guidance is
appropriate. The purpose of the proposed rule at
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Sec. 35.138(i)(2) is to prevent the current practice of separating
groups in a way that isolates or segregates those in the group who
requi re wheel chair seating. If a group includes one or nore individuals
who use a wheelchair, the proposed rule requires the facility to pl ace
that group in a seating area that includes wheel chair spaces so that,

I f possible, the group can sit together. If it is necessary to divide
the group, it should be divided so that the individuals in the group
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who use a wheelchair are not isolated fromthe group. In existing
facilities that |ack accessible seating in certain areas, e.g., a
theater wwth an i naccessi bl e bal cony, the proposed regul ati on would
requi re covered entities to seat at | east three conpanions with the
I ndi vidual s using a wheelchair in the accessible seating area of the
orchestra.

Subpart D--Program Accessibility
Section 35.150(b)(2) Safe Harbor

Under the " “program accessibility'' requirenent intitle Il, each
service, program or activity, when viewed in its entirety, nust be
readily accessible to and usable by individuals with disabilities. 28
CFR 35. 150 (enphasis added). The title Il regulation makes clear that,
unl i ke public accommodati ons under title Ill, a public entity is not
required to nmake each of its existing facilities accessible to and
usabl e by individuals with disabilities. 28 CFR 35.150(a)(1). Moreover,
public entities are not required to make structural changes to existing
facilities where other nethods are effective in ensuring program
accessibility. 28 CFR 35.150(b)(1).

G ven that program accessibility is not an el enent-by-el enent
inquiry, but rather |looks to the programwhen "~ “viewed inits
entirety,'' and that structural changes are not always required in
order to provide access to the prograns, services, or activities of a
public entity, the Departnent believes that the program accessibility
requi renent, itself, may appropriately mtigate any burdens on public
entities with respect to their existing facilities.

Neverthel ess, in order to provide certainty to public entities and
individuals with disabilities alike, the Departnent proposes to add a
provision to the program accessibility requirenment in Sec. 35.150 that
woul d clarify that public entities that have brought elenents into
conpliance in existing facilities are not, sinply because of the
Departnent's adoption of the 2004 ADAAG as its new standards, required
to nodify those elenents in order to reflect increnental changes in the
proposed standards. In these circunstances, the public entity is
entitled to a safe harbor, and is only required to nodify elenents to
conply with the proposed standards if the public entity is,

i ndependently, planning an alteration that is not undertaken in
fulfillment of its program accessibility obligations. See 28 CFR

35. 151(b). The proposed safe harbor for title Il operates only with
respect to elenments that are in conpliance with the scopi ng and
technical specifications in either the 1991 Standards or the UFAS;, it
does not apply to elenents that are addressed by suppl enent al

requi renents in the 2004 ADAAG The Departnent proposes a new Sec.
35.150(b)(2), denom nated Safe Harbor, to Sec. 35.150 (Program
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Accessibility). Section 35.150(a) includes general provisions, and

par agraph (b) of that section describes the nethods by which a public
entity conplies with the program accessibility requirenents. H storic
preservation prograns, which are addressed in Sec. 35.150(b)(2) in the
current regul ation, have been noved to Sec. 35.150(b)(3) in the
proposed rul e.

The Departnent proposes in Sec. 35.150(b)(2) that if elenments in
an existing facility are in conpliance with either the 1991 Standards
or UFAS, the public entity is not required to alter--or retrofit
agai n--such elenents to reflect increnental changes in the 2004 ADAAG
sinply because the Departnent is adopting new ADA Standards. As
expl ai ned above, this safe harbor operates on an el enent-by- el enent
basi s, and does not apply to elenments subject to requirenents that are
not included in the current ADA Standards for Accessi bl e Design, but
rat her are supplenental requirenents in the 2004 ADAAG

Section 35.150(b)(4) and (5) Existing Play Areas and Recreation
Facilities

Play areas. Sections 206.2.17, 206.7.8, and 240.1 of the 2004 ADAAG
provide a detailed set of requirenents for newly constructed and
altered play areas. Section 240.2.1.1 of the 2004 ADAAG requires that
at | east one ground | evel play conponent of each type provided (e.qg.,
for different experiences such as rocking, sw nging, clinbing,
spi nning, and sliding) nust be accessible and connected to an
accessible route. In addition, if elevated play conponents are
provi ded, entities nust nake at least fifty percent (50% of the
el evated play conponents accessi bl e and connect themto an accessible
route, and may have to nmake an additional nunmber of ground |evel play
conmponents (representing different types) accessible as well. There are
a nunber of exceptions to the technical specifications for accessible
routes, and there are special rules (incorporated by reference from
national ly recogni zed standards for accessibility and safety in play
areas) for accessible ground surfaces. Accessible ground surfaces nust
be i nspected and nai ntained regularly and frequently to ensure
conti nued conpli ance.

The Departnent is concerned about the potential inpact of these
suppl enental requirenents on existing play areas that are not otherw se
being altered. The program accessibility requirenment does not require
public entities to make structural nodifications to existing facilities
except where such nodifications nay be necessary to nake the program or
servi ce, when considered as a whole, accessible to individuals with
di sabilities. Although play areas nay be nore likely than other types
of facilities to require structural nodifications, this does not nean
that every existing playground operated by a city or county nust be
made accessi ble. Conpliance with the program accessibility requirenent
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turns on the accessibility of the program-i.e., the program of
provi di ng and mai ntai ni ng public playgrounds--rather than the
accessibility of each particular facility used to provide that program
Where a public entity provides and maintains nmultiple play areas as
part of its program of providing public playgrounds, for purposes of
the program accessibility requirenment, only a reasonabl e nunber but at
| east one of such play areas would be required to undertake structural
nodi fications to provide access for individuals with disabilities. The
same reasoni ng woul d apply where an existing site (e.g., a state park)
provides nmultiple play areas designed for the sanme age group.

The Departnent notes that the requirenment to provide a reasonable
nunber of accessible play areas is consistent wth the |ongstanding
program accessibility rules, which provide that it is not necessary for
every facility to be accessible, provided that the program when vi ewed
inits entirety, is readily accessible to individuals with
disabilities. In situations where a public entity provides the services
of one programat nultiple sites (e.g., a town with ten parks), the
public entity would focus on whether the nunmber and |ocation of the
accessi bl e parks of fer conparabl e conveni ence to persons wth
di sabilities and whether the range of prograns and services offered at
the accessible parks are equivalent to the range offered at the
I naccessible parks. At a mninmm a

[ [ Page 34486] ]

public entity nust provide at | east one accessible facility unless the
public entity can denonstrate that providing the accessible facility
woul d result in a fundanental alteration in the nature of its program
or activity or in undue financial and adm ni strative burdens. However,
determ ni ng how many nore than one would be " "reasonable'' requires a
careful analysis of factors in order to determ ne how many accessi bl e
facilities are necessary to ensure that the covered programis
accessible. Factors to be considered include, but are not limted to,
the size of the public entity, geographical distance between sites,
travel tines to the sites, the nunber of sites, and availability of
public transportation to the sites.

The Departnent is proposing several specific provisions and posing
addi tional questions in an effort to both mtigate and gather
i nformati on about the potential burden of the supplenental requirenents
on existing public facilities.

Question 24: Is a "reasonabl e nunber, but at |east one'' a
wor kabl e standard for determ ning the appropriate nunber of existing
play areas that a public entity nust nake accessible for its programto
be accessi bl e? Shoul d the Departnent provide a nore specific scoping
st andard? Pl ease suggest a nore specific standard if appropriate. In
the alternative, should the Departnent provide a list of factors that a
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public entity could use to determ ne how nmany of its existing play
areas to make accessible, e.g., nunber of play areas, travel tines, or
geogr aphi ¢ di stances between play areas, and the size of the public
entity?

State and | ocal governnents nmay have al ready adopted accessibility
standards or codes simlar to the 2004 ADAAG requirenments for play and
recreation areas, but which mght have sone differences fromthe Access
Board' s gui del i nes.

Question 25: The Departnent woul d wel cone conment on whet her there
are state and | ocal standards specifically regarding play and
recreation area accessibility. To the extent that there are such
st andards, we woul d wel cone comrent on whether facilities currently
governed by, and in conpliance with, such state and | ocal standards or
codes should be subject to a safe harbor from conpliance wth
applicable requirenents in the 2004 ADAAG W woul d al so wel cone
coment on whether it would be appropriate for the Access Board to
consi der inplenentation of guidelines that would permt such a safe
harbor with respect to play and recreation areas undertaking
al terations.

Question 26: The Departnent requests public comment with respect to
the application of these requirenents to existing play areas. Wat is
the " “tipping point'' at which the costs of conpliance with the new
requi renents for existing play areas would be so burdensone that the
entity would sinply shut down the playground?

The Departnent is proposing two specific provisions to reduce the
I npact on existing facilities that undertake structural nodifications
pursuant to the program accessibility requirenent. First, the
Depart ment proposes to add Sec. 35.150(b)(5)(i) to provide that
existing play areas that are | ess than 1,000 square feet in size and
are not otherw se being altered need not conply with the scopi ng and
technical requirenents for play areas in section 240 of the 2004 ADAAG
The Departnent selected this size based on the provision in section
1008.2.4.1 of the 2004 ADAAG Exception 1, permtting play areas |ess
than 1,000 square feet in size to provide accessible routes with a
reduced clear width (44 inches instead of 60 inches). In its 2000
regul atory assessnent for the play area guidelines, the Access Board
assumed that such "~ “small'' play areas represented only about twenty
percent (20% of the play areas located in public schools, and none of
the play areas located in city and state parks (which the Board assuned
were typically larger than 1,000 square feet). |If these assunptions are
correct, the proposed exenption would have relatively little inpact on
nost existing play areas operated by public entities, while still
mtigating the burden on those smaller public entities to which it did
apply.

Question 27: The Departnment would |like to hear frompublic entities
and individuals with disabilities about the potential effect of this
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approach. Should existing play areas | ess than 1,000 square feet be
exenpt fromthe requirenents applicable to play areas?

Secondl y, the Departnent proposes to add Sec. 35.150(b)(4)(i) to
provide that existing play areas that are not being altered wll be
permtted to neet a reduced scoping requirenent with respect to their
el evated play conponents. Elevated play conponents, which are found on
nost pl aygrounds, are the individual conponents that are |inked
together to formlarge-scal e conposite playground equi pnent (e.g., the
nonkey bars attached to the suspension bridge attached to the tube
slide, etc.). The proposed standards provide that a play area that
I ncl udes both ground | evel and el evated play conponents nust ensure
that a specified nunber of the ground | evel play conponents and at
| east fifty percent (50% of the elevated play conponents are
accessi bl e.

Many comenters advised the Departnent that maki ng el evated pl ay
conponents accessible in existing play areas that are not otherw se
bei ng altered woul d i npose an undue burden on nost facilities. G ven
the nature of the elenent at issue, retrofitting existing elevated pl ay
conmponents in play areas to neet the scoping and techni cal
specifications in the alteration standard would be difficult and
costly, and in sonme instances, infeasible. In response to expressed
concerns, the Departnent proposes to reduce the scoping for existing
play areas that are not being altered by permtting entities to
substitute ground | evel play conponents for el evated play conponents.
Entities that provide el evated play conponents that do not conply with
section 240.2.2 of the 2004 ADAAG woul d be deened in conpliance for
pur poses of the program accessibility requirenent as |ong as the nunber
of accessible ground | evel play conmponents is equal to the sumof (a)
t he nunber of ground | evel play conponents required to conply with
section 240.2.1 of the 2004 ADAAG (as provided by Table 240.2.1.2, but
at | east one of each type) and (b) the nunber of el evated play
conponents required to conply wth 2004 ADAAG section 240.2.2 (nanely,
fifty percent (50% of all elevated play conponents). In existing play
areas that provide a |imted nunber of ground |evel play conponents,
qualifying for this exception may require providing additional ground
| evel play conponents.

While this provision may result in |l ess accessibility than the
application of the alteration standard, public entities wll Iikely be
nore willing to voluntarily undertake structural nodifications in play
areas if they anticipate that conpliance will be straightforward and
relatively inexpensive. In addition, for existing play areas with
limted resources, it will often be nore efficient to devote resources
to making the ground surface of the play area accessible, which is
necessary to provide an accessible route to any play conponents.
Reduced scoping for elevated play conponents could also mnimze the
risk that covered entities wll delay conpliance, renove el evated pl ay
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conponents, or sinply close the play area. It also provides a bright-
line rule for which conpliance can be easily eval uat ed.

Question 28: The Departnent would |ike to hear frompublic entities
and individuals with disabilities about the potential effect of this
approach. Should
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exi sting play areas be permtted to substitute additional ground |evel
pl ay conponents for the el evated play conponents it would otherw se
have been required to nake accessible? Are there other sel ect

requi renents applicable to play areas in the 2004 ADAAG for which the
Departnent shoul d consi der exenptions or reduced scopi ng?

Question 29: The Departnent woul d wel come comment on whether it
woul d be appropriate for the Access Board to consider inplenentation of
guidelines for play and recreational facilities undertaking alterations
that would permt reduced scoping of requirenents or substitution of
ground | evel play conponents in |ieu of elevated play conponents, as
the Departnment is proposing with respect to barrier renoval obligations
for certain play or recreational facilities.

Swi mm ng pools. As noted earlier, the program accessibility
requi renent does not require public entities to nake structural
nodi fications to existing facilities except where such nodifications
may be necessary to nake the program or service, when considered as a
whol e, accessible to individuals with disabilities. Al though swi nm ng
pools, like play areas, may be nore likely than other types of
facilities to require structural nodifications, this does not nean that
every existing swi mm ng pool operated by a city or county nust be nade
accessi bl e. Conpliance with the program accessibility requirenment turns
on the accessibility of the program-i.e., the program of providing and
mai nt ai ni ng public swi nm ng pool s--rather than the accessibility of
each particular facility used to provide that program Were a public
entity provides and maintains nmultiple swimnng pools as part of its
program of providing public swi nm ng pools, for purposes of the program
accessibility requirenent, only a reasonabl e nunber but at |east one of
such swi nm ng pools would be required to undertake structural
nodi fications to provide access for individuals with disabilities. The
sane reasoni ng would apply where an existing site (e.g., a city
recreation center) provides nmultiple swi mmng pools serving the sane
pur pose.

Question 30: Is a "reasonabl e nunber, but at |east one'' a
wor kabl e standard for determ ning the appropriate nunber of existing
swWi nm ng pools that a public entity nust nmake accessible for its
programto be accessible? Should the Departnent provide a nore specific
scopi ng standard? Pl ease suggest a nore specific standard if
appropriate. In the alternative, should the Departnent provide a |ist
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of factors that a public entity could use to determ ne how many of its
exi sting sw mm ng pools to nmake accessi ble, e.g., nunber of sw mm ng
pools, travel times or geographic distances between sw nm ng pools, and
the size of the public entity?

The Departnent is proposing two specific provisions to mnimze the
potential inpact of the new requirenents on existing swi nm ng pools
t hat undertake structural nodifications pursuant to the program
accessibility requirenment. First, the Departnent is proposing to add
Sec. 35.150(b)(5)(ii) to provide that swi nm ng pools that have over
300 linear feet of swimmng pool wall and are not being altered will be
required to provide only one (rather than two) accessible neans of
entry, at |east one of which nust be a sloped entry or a pool lift.
This provision represents a |l ess stringent requirenent than the
requi rement in 2004 ADAAG section 242.2, which requires such pools,
when newl y constructed or altered, to provide tw accessi bl e neans of
entry. Under this proposal, for purposes of the program accessibility
requi renment, sw nm ng pools operated by public entities would be
required to have at | east one accessible entry.

Commenters responding to the ANPRM noted that the two-neans-of-
entry-standard, if applied to existing sw nmm ng pools, wll
di sproportionately affect small public entities, both in ternms of the
cost of inplenenting the standard and anticipated litigation costs.
Larger public entities benefit fromeconom es of scale, which are not
avai l able to snmall entities. Al though conplying with the alteration
standard woul d i npose an undue burden on many small public entities,
the litigation-related costs of proving that such conpliance is not
necessary to provide program access nmay be significant. Mreover, these
commenters argue, the inmredi acy of perceived nonconpliance with the
standard--it will usually be readily apparent whether a public entity
has the required accessible entry or entries--nakes this el enent
particularly vulnerable to serial ADA litigation. The reduced scopi ng
woul d apply to all public entities, regardl ess of size.

The Departnment recognizes that this approach could reduce the
accessibility of larger swimmng pools conpared to the requirenents in
the 2004 ADAAG Individuals with disabilities and advocates were
particularly concerned about the accessibility of pools, and noted that
for many people with disabilities, swnming is one of the few types of
exercise that is generally accessible and, for sone people, can be an
I mportant part of maintaining health. O her commenters noted that
havi ng two accessi bl e neans of egress froma pool can be a significant
safety feature in the event of an emergency. It may be, however, that
as a practical matter the reduction in scoping may not be significant,
as the nmeasures required to neet the alteration standards for
accessi ble entries would often inpose an undue burden even if
consi dered on a case-by-case basis.

Question 31: The Departnent would |ike to hear frompublic entities
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and individuals with disabilities about this exenption. Should the
Departnent allow existing public entities to provide only one
accessi bl e neans of access to swimm ng pools nore than 300 |inear feet
| ong?

Secondly, the Departnent proposes to add Sec. 35.150(b)(5)(ii) to
provi de that existing sw mm ng pools that have | ess than 300 |inear
feet of swinmmng pool wall and are not being altered need not undertake
structural nodifications to conply with the scoping and techni cal
requi renents for swinmmng pools in section 242.2 of the 2004 ADAAG In
Its 2002 regul atory assessnent for the recreation guidelines, the
Access Board assuned that pools with |Iess than 300 feet of |inear pool
wall woul d represent ninety percent (90% of the pools in public high
school s; forty percent (40% of the pools in public parks and community
centers; and thirty percent (30% of the pools in public colleges and
uni versities. If these assunptions are correct, the proposed exenption
woul d have the greatest inpact on the accessibility of sw mm ng pool s
I n public high schools.

Question 32: The Departnent would like to hear frompublic entities
and individuals with disabilities about the potential effect of this
approach. Shoul d existing swinmmng pools with I ess than 300 |inear feet
of pool wall be exenpt fromthe requirenents applicable to sw mm ng
pool s?

Wadi ng pools. Section 242.3 of the 2004 ADAAG provi des that newy
constructed or altered wadi ng pools nust provide at | east one sl oped
nmeans of entry to the deepest part of the pool. The Departnent is
concerned that installing a sloped entry in existing wadi ng pools may
not be feasible for a significant proportion of public entities and is
considering creating an exenption for existing wadi ng pools that are
not being altered.

Question 33: Wat site constraints exist in existing facilities
that could make it difficult or infeasible to install a sloped entry in
an exi sting wadi ng pool ? Shoul d exi sting wadi ng pool s that
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are not being altered be exenpt fromthe requirenent to provide a
sl oped entry?

Saunas and steamroons. The Departnment is proposing one specific
provision to mnimze the potential inpact of the new requirenments on
exi sting saunas and steamroons. Section 241 of the 2004 ADAAG requires
new y constructed or altered saunas and steamroons to neet
accessibility requirenents, including accessible turning space and an
accessi bl e bench. Were saunas or steamroons are provided in clusters,
five percent (5%, but at |east one sauna or steamroomin each
cluster, will have to be accessi ble. The Departnent understands that
many saunas are manufactured (pre-fabricated) and cone in standard
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sizes (e.g., two-person or four-person), and that the two-person size
may not be | arge enough to neet the turning space requirenent.
Therefore, the Departnent proposes in Sec. 35.150(b)(5)(iii) to
specify that existing saunas or steamroons that have a capacity of
only two persons and are not being altered need not undertake
structural nodifications to conply with the scoping and techni cal
requi rements for saunas and steamroons in section 241 of the 2004
ADAAG Wile this exception may |imt the accessibility of snal

exi sting saunas or steamroons in public facilities, such facilities
woul d remai n subject to the ADA's general requirenent to ensure that
individuals with disabilities have an equal opportunity to enjoy the
services and anenities of their facilities.

Exerci se machi nes. Sections 236 and 206. 2. 13 of the 2004 ADAAG
requi re one of each type of fixed exercise nmachine to neet clear floor
space specifications and to be on an accessible route. Types of
machi nes are generally defined according to the nuscul ar groups
exercised or the kind of cardi ovascul ar exerci se provided.

Question 34: WIIl existing facilities have to reduce the nunber of
avai | abl e exerci se equi pnment and machines in order to conply? Wat
types of space limtations would affect conpliance?

Team or player seating areas. Section 221.2.1.4 of the 2004 ADAAG
requi res one or nore wheel chair spaces to be provided in each team or
pl ayer seating area with fixed seats, dependi ng upon the nunber of
seats provided for spectators. For bowing | anes, the requirenent woul d
be limted to |l anes required to be accessible.

Question 35: Are teamor player seating areas in certain types of
existing facilities (e.g., ice hockey rinks) nore difficult to nmake
accessi bl e due to existing designs? What types of existing facilities
typi cally have design constraints that woul d nake conpliance with this
requi renment i nfeasible?

Areas of sport activity. Sections 206.2.2 and 206.2.12 of the 2004
ADAAG require each area of sport activity (e.g., courts and playing
fields, whether indoor or outdoor) to be served by an accessible route.
In court sports, the accessible route would al so have to directly
connect both sides of the court. For purposes of the program
accessibility requirenent, as wth play areas and sw mm ng pools, where
an existing facility provides nmultiple areas of sport activity that
serve the sane purpose (e.qg., nmultiple soccer fields), only a
reasonabl e nunber but at |east one (rather than all) would need to neet
accessibility requirenents.

Question 36: Should the Departnent create an exception to this
requi renent for existing courts (e.g., tennis courts) that have been
constructed back-to-back w thout any space in between thenf?

Boating facilities. Sections 206.2.10, 235.2 and 235.3 of the 2004
ADAAG require a specified nunber of boat slips and boardi ng piers at
boat | aunch ranps to be accessi ble and connected to an accessible
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route. In existing boarding piers, the required clear pier space may be
per pendi cul ar to and extend the width of the boat slip if the facility
has at | east one accessible boat slip, providing that nore accessible
slips would reduce the total nunmber (or wi dths) of existing boat slips.
Accessi bl e boarding piers at boat |aunch ranps nust conply with the
requi renents for accessible boat slips for the entire length of the
pier. If gangways (only one end of route is attached to | and) and
floating piers (neither end is attached to | and) are involved, a nunber
of exceptions are provided fromthe general standards for accessible
routes in order to take into account the difficulty of neeting
accessibility slope requirenents due to fluctuations in water level. In
existing facilities, noreover, gangways need not be | engthened to neet
the requirenent (except in an alteration, as nmay be required by the
path of travel requirenent).

Question 37: The Departnent is interested in collecting data
regardi ng the inpact of these requirenents in existing boating
facilities. Are there issues (e.g, space limtations) that would nmake
it difficult to provide an accessible route to existing boat slips and
boardi ng piers at boat |aunch ranps? To what extent do the exceptions
for existing facilities (i.e., wth respect to boat slips and gangways)
mtigate the burden on existing facilities?

Fishing piers and platfornms. Sections 206.2.14 and 237 of the 2004
ADAAG require at |least twenty-five percent (25% of railings at fishing
piers and platforns to be no higher than 34 inches high, so that a
person seated in a wheelchair can fish over the railing, to be
di spersed along the pier or platform and to be on an accessi ble route.
(An exception permts railings to conply, instead, with the nodel
codes, which permt railings to be 42 inches high.) If gangways (where
only one end of route is attached to land) and floating piers (where
neither end is attached to | and) are involved, a nunber of exceptions
are provided fromthe general standards for accessible routes in order
to take into account the difficulty of neeting accessibility sl ope
requi renents due to fluctuations in water level. In existing
facilities, noreover, gangways need not be | engthened to neet the
requi renment (except, in an alteration, as may be required by the path
of travel requirenent).

Question 38: The Departnent is interested in collecting data
regarding the inpact of this requirenent on existing facilities. Are
there issues (e.g., space limtations) that would make it difficult to
provi de an accessible route to existing fishing piers and platforns?

M niature golf courses. Sections 206.2.16, 239.2, and 239.3 of the
2004 ADAAG require at least fifty percent (50% of the holes on
mniature golf courses to be accessible and connected to an accessible
route (which must connect the |ast accessible hole directly to the
course entrance or exit); generally, the accessible holes would have to
be consecutive ones. Specified exceptions apply to accessible routes
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| ocated on the playing surfaces of holes.

Question 39: The Departnent is considering creating an exception
for existing mniature golf facilities that are of a |limted total
square footage, have a limted anount of avail able space within the
course, or were designed with extrene el evation changes. If the
Departnent were to create such an exception, what paraneters should the
Department use to determ ne whether a miniature golf course should be
exenpt ?

Section 35.151 New Construction and Alterations

Section 35.151, which provides that those buildings that are
constructed or altered by, on behalf of, or for the use of a public
entity shall be designed, constructed, or altered to be readily
accessi ble to and usable by individuals wwth disabilities, is unchanged
In the proposed rule, but current Sec. 35.151(a) wll be redesignated
as Sec. 35.151(a)(1). The Departnent will add a new secti on,
designated as Sec. 35.151(a)(2), to provide that full conpliance with
t he

[[ Page 34489]]

requi renents of this section is not required where an entity can
denonstrate that it is structurally inpracticable to neet the

requi renents. Full conpliance will be considered structurally

I npracticable only in those rare circunstances when the uni que
characteristics of terrain prevent the incorporation of accessibility
features. This exception is now contained in the title Ill regulation
and in the 1991 Standards (applicable to both public accomodati ons and
facilities used by public entities), so it has applied to any covered
facility that was constructed under the 1991 Standards since the
effective date of the ADA. The Departnent is adding it to the text of
Sec. 35.151 to maintain consistency between the design requirenents
that apply under title Il and those that apply under title III.

Section 35.151(b) Alterations

The Departnent's proposed rule would anmend Sec. 35.151(b)(2) to
nmake clear that the path of travel requirenents of Sec. 35.151(b)(4)
do not apply to neasures taken solely to conply with program
accessibility requirenents. This amendnent is consistent with Sec.
36.304(d)(1) of the title Ill regulation, which states that "~ "[t]he
path of travel requirenments of Sec. 36.403 shall not apply to neasures
taken solely to conply with the barrier renoval requirenents of this
section."'

The two requirenents for alterations to historic facilities
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enunerated in current Sec. 35.151(d)(1) and (2) have been conbi ned
under proposed Sec. 35.151(b)(3), and one substantive change is
proposed. Proposed Sec. 35.151(b)(3) provides that alterations to
historic properties shall conply, to the maxi num extent feasible, wth
the provisions applicable to historic properties in the design
standards specified in Sec. 35.151(c). Currently, the regulation
provides that alterations to historic facilities shall conmply with
section 4.1.7 of UFAS or section 4.1.7 of the 1991 Standards. See 28
CFR 35.151(d) (1). However, the proposed regul ation requires that
alterations to historic properties on or after six nonths after the
effective date of the proposed regulation conply with the proposed
st andards, not UFAS or the 1991 Standards. See Sec. 35.151(c). The
substantive requirenent in current Sec. 35.151(d)(2)--that alternative
nmet hods of access shall be provided pursuant to the requirenents of
Sec. 35.150 if it is not feasible to provide physical access to an
historic property in a manner that will not threaten or destroy the
hi storic significance of the building or facility--is unchanged.

The Departnent proposes to add Sec. 35.151(b)(4) in order to nake

the path of travel requirenent in title Il consistent with that in
title Ill. Both the Uniform Federal Accessibility Standards (UFAS) and
the title Ill regulation contain requirenents for provision of an
accessible " “path of travel'' to the altered area when an exi sting

facility is altered, although the circunstances that trigger the
requi renents are sonewhat different under each statute. Under section
4.1.6(3) of UFAS, an accessible route to the altered area, an
accessi bl e entrance, and (where applicable) accessible toilet
facilities nust be provided when a substantial alteration is nade to an
existing building. An alteration is considered " “substantial'' if the
total cost of all alterations within any twelve nonth period anounts to
fifty percent (50% or nore of the full and fair cash value of the
bui |l di ng. The proposed rule elimnates the UFAS " " substanti al
alteration'' basis for path of travel requirenents because it
el i m nates UFAS as an option.

The path of travel requirenents of the Departnent's proposed title
Il rule are based on section 303(a)(2) of the ADA, which provides that
when an entity undertakes an alteration to a place of public
accommodation or comercial facility that affects or could affect the
usability of or access to an area that contains a primary function, the
entity shall ensure that, to the maxi num extent feasible, the path of
travel to the altered area--and the restroons, tel ephones, and drinking
fountains serving it--is readily accessible to and usabl e by
i ndividuals with disabilities, including individuals who use
wheel chairs.

The Departnment proposes to add a provision to the path of travel
requi renent in Sec. 35.151(b)(4)(ii)(C that would clarify that public
entities that have brought required elenents of the path of travel into
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conpliance are not required to nodify those elenents in order to
reflect increnmental changes in the proposed standards when the public
entity alters a primary function area that is served by the elenent. In
these circunstances, the public entity is entitled to a safe harbor,
and is only required to nodify elenents to conply with the proposed
standards if the public entity is planning an alteration to the

el enent .

The proposed rul e provides that areas such as nmechani cal roons,
boi |l er roons, supply storage roons, enployee |ounges and | ocker roonmns,
janitorial closets, entrances, and corridors are not areas containing a
primary function. Nor are restroomareas containing a primry function
unl ess the provision of restroons is the najor reason that the facility
I's mai ntained by a public entity, such as at a highway rest stop. In
that situation, a restroomwould be considered to be an "~ "area
containing a primary function'' of the facility.

The requirenent for an accessible path of travel does not apply,
however, to the extent that the cost and scope of alterations to the
path of travel is disproportionate to the cost of the overal
alteration, as determ ned under criteria established by the Attorney
General . Sections 227, 42 U.S.C. 12147, and 242, 42 U S.C. 12162, of
t he ADA adopt the sanme requirenment for public transportation facilities
under title 11

Section 202.4 of the proposed standards adopts the statutory path
of travel requirenent, and Sec. 36.403 of the Departnent's title |11
regul ati on establishes the criteria for determ ning when the cost of
alterations to the path of travel is " disproportionate'' to the cost
of the overall alteration. The Departnent's proposed Sec. 35.151(b)(4)
wi || adopt the | anguage now contained in the title Ill regulation in
its entirety, including the disproportionality limtation (i.e.,
alterations made to provide an accessible path of travel to the altered
area woul d be deened di sproportionate to the overall alteration when
the cost exceeds twenty percent (20% of the cost of the alteration to
the primary function area).

Section 35.151(c) Accessibility Standards for New Construction and
Al terations

Section 35.151(c) proposes to adopt Parts | and Il of the
Anericans with Disabilities Act and Architectural Barriers Act
GQui delines, 69 FR 44084 (July 23, 2004) (2004 ADAAG) as the ADA
St andards for Accessible Design (proposed standards). As the Departnent
not ed above, the devel opnent of these proposed standards represents the
culmnation of a lengthy effort by the Access Board to update its
gui delines, to nmake the federal guidelines consistent to the extent
permtted by law, and to harnoni ze the federal requirenents with the
private sector nodel codes that formthe basis of nmany state and | ocal
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bui | ding code requirenents. The full text of the 2004 ADAAG is
avai |l abl e for public review on the ADA Hone Page (http://ww. ada. gov)

and on the Access Board's Wb site (http://ww. access-board. gov). The

Access Board site also includes an extensive discussion of the
devel opnment of the 2004 ADAAG and a detail ed conparison of the 1991
St andards, the 2004 ADAAG and the 2003 International Building Code.

[ [ Page 34490]]

Appendi x A to this proposed rule is an analysis of the major
changes in the proposed standards and a di scussion of the public
coments that the Departnent received on specific sections of the 2004
ADAAG. Comments di scussing the costs and benefits of the proposed
st andar ds have been considered and taken into account by the
Departnent's regul atory inpact analysis. Comments on the effect of the
proposed standards on existing facilities are discussed in conjunction
with the analysis of Sec. 35.150 of this proposed rule.

The remai ni ng conments addressed gl obal issues, such as the
Departnent's proposal to adopt the 2004 ADAAG as the ADA Standards for
Accessi bl e Design without significant changes.

Section 204 of the ADA, 42 U S.C. 12134, directs the Attorney
CGeneral to issue regulations to inplenent title Il that are consi stent
with the guidelines published by the Access Board. Commenters suggested
that the Departnent should not adopt the 2004 ADAAG, but shoul d devel op
an i ndependent regul ation. The Departnent is a statutory nenber of the
Access Board and was actively involved in the devel opnent of the 2004
ADAAG. Because of its long involvenent with the process, the Departnent
does not believe that it is necessary or appropriate to begin that
| engt hy devel opnent process again. Neverthel ess, during the process of
drafting this NPRM the Departnent has reviewed the 2004 ADAAG to
determne if additional regulatory provisions are necessary. As a
result of this review, the Departnent decided to propose new sections,
which are contained in Sec. 35.151(d)-(h), to clarify how the
Departnent will apply the proposed standards to social service
establ i shnments, housing at places of education, assenbly areas, and
nmedi cal care facilities. Each of these provisions is discussed bel ow

Anot her general comment suggested that the Departnent shoul d adopt
a systemfor providing formal interpretations of the standards,
anal ogous to the code interpretation systens used by states and the
maj or nodel codes. Because the ADAis a civil rights statute, not a
bui | di ng code, the statute does not contenplate or authorize a formnal
code interpretation system The ADA anticipated that there would be a
need for close coordination of the ADA building requirenents with the
state and local requirenents. Therefore, the statute authorized the
Attorney General to establish an ADA code certification process under
title I'll of the ADA. That process is addressed in 28 CFR part 36,

http://www.ada.gov/NPRM2008/t2NPRM_ federalreg.htm (66 of 117) [10/17/2008 10:44:34 AM]


http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.ada.gov
http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://www.access-board.gov

FR Doc E8-12622

subpart F. Revisions to that process are being proposed in an NPRMto
anmend the title Ill regulation that is being published el sewhere in the
Federal Register today. In addition, the Departnent operates an
extensi ve techni cal assistance program The Departnent anticipates that
once this rule is final, it will i1ssue revised technical assistance
material to provide gui dance about the inplenentation of this rule.
Current Sec. 35.151(c) establishes two standards for accessible
new construction and alteration. Under paragraph (c), design,
construction, or alteration of facilities in conformance with the
Uni form Federal Accessibility Standards (UFAS) or with the 1991
St andards (which, at the tinme of the publication of the rule were al so
referred to as the Anericans with Disabilities Act Accessibility
Quidelines for Buildings and Facilities (ADAAG) is deened to conply
with the requirenents of this section with respect to those facilities
(except that if the 1991 Standards are chosen, the el evator exenption
does not apply). The 1991 Standards were based on the ADAAG that were
initially devel oped by the Access Board as guidelines for the
accessibility of buildings and facilities that are subject to title
[11. The Departnent adopted the ADAAG as the standards for places of

publi ¢ accommpdati on and conmercial facilities under title Ill of the
ADA and it was published as Appendix A to the Departnent's regul ation
I nplementing title 111, 28 CFR part 36, and anended on Jan. 18, 1994,
59 FR 2674.

The Departnment's proposed rule would revise the existing Sec.
35.151(c) to adopt the 2004 ADAAG as the ADA Standards for Accessible
Desi gn. The proposed rul e anends current Sec. 35.151(c)(1) by revising
the current language to limt its application to facilities on which
construction commences within six nonths of the publication of the
final rule adopting revised standards. The proposed rul e adds paragraph
(c)(2) to Sec. 35.151, which states that facilities on which
construction commences on or after the date six nonths foll ow ng the
publication of the final rule shall conply with the proposed standards
adopted by that rule.

As a result, for the first six nonths after the effective date of
t he proposed regulation, public entity recipients can continue to use
ei ther UFAS or the 1991 Standards and be in conpliance with title I1.
Six nmonths after the effective date of the rule, the new standards w ||

take effect. Construction in accordance with UFAS wi Il no | onger
sati sfy ADA requirenents. To avoid placing the burden of conplying with
bot h standards on public entities, the Departnment will coordinate a

governnent-w de effort to revise federal agencies' section 504
regul ations to adopt the 2004 ADAAG as the standard for new
construction and alterati ons.

The purpose of the six-nonth delay in requiring conpliance with the
2004 Standards is to allow covered entities a reasonable grace period
to transition between the existing and the proposed standards. For that
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reason, if atitle Il entity prefers to use the 2004 ADAAG as the
standard for new construction or alterations commenced within the six-
nmonth period after the effective date of the proposed regul ation, such
entity will be considered in conpliance with title Il of the ADA

Section 35.151(d) Scope of Coverage

The Departnent is proposing Sec. 35.151(d) to clarify that the
requi renents established by this section, including those contained in
t he proposed standards, prescribe what is necessary to ensure that
fixed or built-in elenents in new or altered facilities are accessible
to individuals with disabilities. Once the construction or alteration
of a facility has been conpleted, all other aspects of prograns,
services, and activities conducted in that facility are subject to the
operational requirenents established in this regul ation. Although the
Departnent often chooses to use the requirenents of the 1991 Standards
as a guide to determ ni ng when and how to nmake equi pnent and
furni shings accessible, those determnations fall within the
di scretionary authority of the Departnent and do not flow automatically
fromthe Standards.

The Departnent is also clarifying that the advisory notes, appendi x
notes, and figures that acconpany the 1991 Standards do not establish
separately enforceable requirenents. This clarification has been nade
to address concerns expressed by commenters who m stakenly believed
that the advisory notes in the 2004 ADAAG established requirenents
beyond those established in the text of the guidelines (e.qg., Advisory
504. 4 suggests, but does not require, that covered entities provide
vi sual contrast on stair tread nosing to nake themnore visible to
i ndi viduals with [ ow vision).

Section 35.151(e) Social Service Establishnents

The Departnent is proposing a new Sec. 35.151(e) that provides
t hat group hones, hal fway houses, shelters, or simlar social service
est abl i shnent s

[[ Page 34491]]

that provide tenporary sl eeping acconmodati ons or residential dwelling
units shall conmply with the provisions of the proposed standards that
apply to residential facilities, including, but not limted to, the
provisions in Sec. Sec. 233 and 809 of the 2004 ADAAG

The reasons for this proposal are based on two inportant changes in
the 2004 ADAAG. For the first tine, residential dwelling units are
explicitly covered in the 2004 ADAAG in section 233. Second, the
| anguage addressing scopi ng and techni cal requirenents for honel ess
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shelters, group hones, and simlar social service establishnents is
elimnated. Currently, such establishnments are covered in section 9.5
of the transient |odging section of the 1991 Standards. The del eti on of
section 9.5 creates an anbiguity of coverage that nust be addressed.

The Departnment proposed in the ANPRM that the establishnents
currently covered by section 9.5 be covered as residential dwelling
units in the 2004 ADAAG (section 233), rather than as transient | odging
guest roonms in section 224. The Departnent believes this is a prudent
action based on its effect on social service providers. Transferring
coverage of social service establishnments fromtransient |odging to
residential dwelling units will alleviate conflicting requirenents for
soci al service providers. The Departnent believes that a substanti al
percentage of social service providers are recipients of federal
financial assistance fromthe HUD. The Departnent of Health and Human
Services (HHS) al so provides financial assistance for the operation of
shelters through the Adm nistration for Children and Fam |l ies prograns.
As such, they are covered both by the ADA and section 504. The two
desi gn standards for accessibility--i.e., the 1991 Standards and UFAS--
have confronted many social service providers with separate, and
sonetinmes conflicting, requirenents for design and construction of
facilities. To resolve these conflicts, the residential dwelling unit
standards in the 2004 ADAAG have been coordinated with the section 504
requi renents. The transient |odging standards, however, are not
simlarly coordi nated. The deletion of section 9.5 of the 1991
Standards fromthe 2004 ADAAG presented two options: (1) Require
coverage under the transient |odging standards, and subject such
facilities to separate, conflicting requirenents for design and
construction; or (2) require coverage under the residential dwelling
unit section, which harnonizes the regulatory requirenents under the
ADA and section 504. The Departnent chose the option that harnonizes
the regulatory requirenents: Coverage under the residential dwelling
units requirenents.

In response to its request for public conments on this issue, the
Departnent received a total of eleven responses fromindustry and
di sability rights groups and advocates. Sone commenters representing
disability rights groups expressed concern that the residenti al
dwelling unit requirenents in the 2004 ADAAG are | ess stringent than
the revised transient |odging requirenents, and would result in
di m ni shed access for individuals with disabilities.

The commenters are correct that in some circunstances, the
residential requirenments are less stringent, particularly with respect
to accessibility for individuals with comruni cation-rel ated
disabilities. Other differences between the residential standards and
the transient |odging standards include: The residential guidelines do
not require el evator access to upper floors if the required accessible
features can be provided on a single, accessible |evel; and the
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residential guidelines do not expressly require roll-in showers.
Despite this, the Departnent still believes that applying the
residential dwelling unit requirenents to honel ess shelters and simlar
soci al service establishnments is appropriate to the nature of the
services being offered at those facilities, and that it will harnonize
the ADA and section 504 requirenents applicable to those facilities. In
addi tion, the Departnent believes that the proposal is consistent with
its obligations under the Regulatory Flexibility Act to provide sone
regul atory relief to snall entities that operate on |limted budgets.

Neverthel ess, the Departnent is requesting information from
provi ders who operate honel ess shelters, transient group hones, halfway
houses, and ot her social service establishnents, and fromthe clients
of these facilities who would be affected by this proposed change.

Question 40: To what extent have conflicts between the ADA and
section 504 affected these facilities? Wit would be the effect of
applying the residential dwelling unit requirenents to these
facilities, rather than the requirenents for transient | odgi ng guest
roons?

Anot her comrent er expressed concern about how t he Departnent woul d
address dormtory-style settings in honeless shelters, transient group
honmes, hal fway houses, and other social service establishnments if they
are scoped as residential dwelling units. The commenter noted that the
transient |odging requirenents include a specific provision that in
guest roonms with nore than twenty-five beds, at |east five percent (5%
of the beds nust have parallel clear floor space enabling a person
using a wheelchair to access and transfer to the bed. See sections
224.3, 806.2.3, 305 of the 2004 ADAAG The residential dwelling unit
section does not explicitly include a simlar provision.

In response to this concern, the Departnment has added Sec.
35.151(e) (1), which states that in settings where the sl eeping areas
I nclude nore than twenty-five beds, and in which the residential
dwelling unit requirenents apply, five percent (5% of the beds nust
conply with section 806.2.3 of the 2004 ADAAG (i.e., at least five
percent (5% nust have parallel clear floor space on both sides of the
bed enabling a person using a wheelchair to access and transfer to the
bed) .

Definitions of residential facilities and transient |odging. The
2004 ADAAG adds a definition of "“residential dwelling unit'' and
nodifies the current definition of "~ transient |odging. "'

Under section 106.5 of the 2004 ADAAG a residential dwelling

unit'' is defined as "~ "a unit intended to be used as a residence, that
is primarily long-termin nature'' and does not include transient
| odgi ng, inpatient nmedical care, licensed |ong-termcare, and detention

or correctional facilities. Additionally, section 106.5 of the 2004
ADAAG changes the definition of ~“transient lodging'' to a building or
facility ~“containing one or nore guest roonis] for sleeping that
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provi des accommodations that are primarily short-termin nature'' and
does not include residential dwelling units intended to be used as a
resi dence. The references to "dwelling units'' and " "dormtories'
that are in the definition of the 1991 Standards are omtted fromthe
2004 ADAAG definition of transient | odging.

The Departnent said in the ANPRM t hat by applying the 2004 ADAAG
residential facility standards to transient group honmes, honel ess
shelters, halfway houses, and other social service establishnments,
these facilities would be nore appropriately classified according to
the nature of the services they provide, rather than the duration of
those services. Participants in these prograns may be housed on either
a short-termor long-termbasis in such facilities, and variations
occur even within the sane progranms and the sane facility. Therefore,
duration is an inconsistent way of classifying these facilities.

Several commenters stated that the definitions of residential
dwel | i ngs and

[ [ Page 34492]]

transient |lodging in the 2004 ADAAG are not clear and w |l confuse
soci al service providers. They noted that including ~“primarily |ong-
term' and "~ “primarily short-termi' in the respective definitions
creates confusion when applied to the listed facilities because they
serve individuals for wdely varying |l engths of tine.

The Departnent is aware of the w de range and duration of services
provi ded by social service establishnents. Therefore, rather than focus
on the length of a person's stay at a facility, the Departnent believes
that it makes nore sense to ook at a facility according to the type of
servi ces provided. For that reason, rather than saying that social
service establishnments ~"are'' residential facilities, the Departnent
has drafted the proposed Sec. 35.151(e) to provide that group hones,
and other listed facilities, shall conply with the provisions in the
2004 ADAAG that would apply to residential facilities.

Finally, the Departnent received comments from code devel opers and
architects commendi ng the decision to coordinate the 2004 ADAAG with
the requirenents of section 504, and asking the Departnent to
coordi nate the 2004 ADAAG with the Fair Housing Act's accessibility
requi renments. The Departnent believes that the coordination of the Fair
Housi ng Act with the other applicable disability rights statutes is
Within the jurisdiction of HUD. HUD is the agency charged with the
responsibility to develop regulations to inplenment the Fair Housing
Act, the Architectural Barriers Act, and the provisions of section 504
applicable to federally funded housi ng prograns.

Scoping of residential dwelling units for sale to individual
owners. In the 2004 ADAAG the Access Board deferred to the Depart nent
and to HUD, the standard-setting agency under the ABA, to decide the
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appropriate scoping for residential dwelling units built by or on
behal f of public entities with the intent that the finished units wll
be sold to individual owners. These prograns include, for exanple,
HUD s HOVE program |In addition, sonme states have their own state-
funded prograns to construct units for sale to individuals. The

Depart nent expects that, after consultation and coordination w th HUD
the Departnment will make a determ nation in the final rule.

Question 41: The Departnment woul d wel cone recommendati ons from
individuals with disabilities, public housing authorities, and other
interested parties that have experience with these prograns. Pl ease
comment on the appropriate scoping for residential dwelling units built
by or on behalf of public entities with the intent that the finished
units will be sold to individual owners.

Section 35.151(f) Housing at a Place of Education

The Departnent of Justice and the Departnent of Education share
responsibility for regulation and enforcenent of the ADA in
post secondary educational settings, including architectural features.
Housi ng types in educational settings range fromtraditional residence
halls and dormtories to apartnent or townhouse-style residences. In
addition to the ADA and section 504, other federal |aws, including the
Fair Housing Act of 1968, nmay apply. Covered entities subject to the
ADA nust al ways be aware of, and conply with, any other federal
statutes or regul ations that govern the operation of residential
properties.

Since the enactnent of the ADA, the Departnent has received nmany
questi ons about how the ADA applies to educational settings, including
school dormtories. Neither the 1991 Standards nor the 2004 ADAAG
specifically addresses how it applies to housing in educational
settings. Therefore, the Department is proposing a new Sec. 35.151(f)
that provides that residence halls or dormtories operated by or on
behal f of places of education shall conply with the provisions of the
proposed standards for transient |odging, including, but not limted
to, the provisions in sections 224 and 806 of the 2004 ADAAG Housi ng
provi ded via individual apartnents or townhouses will be subject to the
requi renents for residential dwelling units.

Public and private school dormtories have varied characteristics.
Li ke social service establishnents, schools are generally recipients of
federal financial assistance and are subject to both the ADA and
section 504. College and university dormtories typically provide
housi ng for up to one academ c year, but may be cl osed during school
vacation periods. In the sumrer, they are often used for short-term
stays of one to three days, a week, or several nonths. They are al so
di verse in their layout. Sonme have doubl e-occupancy roons and a toil et
and bat hing roomshared with a hallway of others, while sone may have

http://www.ada.gov/NPRM2008/t2NPRM_ federalreg.htm (72 of 117) [10/17/2008 10:44:34 AM]



FR Doc E8-12622

cluster, suite, or group arrangenents where several roons are | ocated
I nside a secure area with bathing, kitchen, and common facilities.

Public schools are subject to title Il and program access
requi renents. Throughout the school year and the sunmmer, school
dorm tories becone program areas where snmall groups neet, receptions
and educational sessions are held, and social activities occur. The
ability to nove between roons, both accessible roons and standard
roonms, in order to socialize, to study, and to use all public and
common use areas is an essential part of having access to these
educati onal prograns and activities.

If the requirenents for residential facilities were applied to
dormtories operated by schools, this could hinder access to
educati onal prograns for students with disabilities. The prior
di scussi on about social service establishnments wth sl eeping
accommodati ons expl ai ned that the requirenents for dispersing
accessi ble units would not necessarily require an el evator or access to
different levels of a facility. Conversely, applying the transient
| odgi ng requirements to school dormtories would necessitate greater
access throughout the facility to students with disabilities.
Therefore, the Departnent requests public comment on how to scope
school dormtories.

Question 42: Wuld the residential facility requirenents or the
transient |odging requirenents in the 2004 ADAAG be nore appropriate
for housing at places of education? How would the different
requi renents affect the cost when building new dormtories and ot her
student housi ng? Pl ease provide exanples, if possible.

Section 35.151(g) Assenbly Areas

The Departnent is proposing a new Sec. 35.151(g) to supplenent the
assenbly area requirenents in the proposed standards. This provision
woul d add five additional requirenents.

Section 35.151(g)(1) would require wheel chair and conpani on seati ng
| ocations to be dispersed so that sone seating is avail able on each
| evel served by an accessible route. This requirenent should have the
effect of ensuring the full range of ticket prices, services, and
anenities offered in the facility. Factors distinguishing specialty
seating areas are generally dictated by the type of facility or event,
but may include, for exanple, such distinct services and anenities as
reserved seating (when other seats are sold on a first-conme-first-
served basis only); reserved seating in sections or rows |ocated in
prem um | ocations (e.g., behind hone plate or near the hone teani s end
zone) that are not otherw se avail able for purchase by ot her
spectators; access to wait staff for in-seat food or beverage service;
avai lability of catered food or beverages for pre-gane, intermssion,
or post-gane neals; restricted access to | ounges with speci al
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aneni ties, such as couches or
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flat screen televisions; or access to team personnel or facilities for
t eam sponsored events (e.g., autograph sessions, sideline passes, or
facility tours) not otherw se available to other spectators.

Section 35.151(g)(2) adds the prohibition that the seating nay not
be placed on tenporary platforns or other novable structures. The
Departnment has becone aware that a growing trend in the design of |arge
sports facilities is to provide wheel chair seating on renovabl e
platforns that seat four or nore wheel chair users and their conpanions.
These platforns cover one or nore rows of non-wheel chair seating. The
platforns are designed to be renoved so that the part of the seating
bow that they cover can be used to seat additional anbul atory
spectators. The sale of any seats in the covered area requires renoval
of the platform thereby elimnating sonme of the required wheel chair
seating locations. In another design that produces a simlar result,
renmovabl e platforns configured to provide nultiple, non-wheelchair
seats, are installed over sone or all of the required wheel chair
seating locations. In this configuration, selling a ticket for one
wheel chair |l ocation requires the renoval of nultiple non-wheel chair
seat s.

The Departnent believes that both of these designs violate both the
letter and the intent of this regulation. Both designs have the
potential to reduce the nunber of avail abl e wheel chair seating spaces
bel ow the | evel required. Reducing the nunber of avail able spaces is
likely to result in reducing the opportunity for people who use
wheel chairs to have the sane choice of ticket prices and access to
amenities that are available to other patrons in the facility. In
addi tion, placing wheelchair seating on renovable platforns may have a
di sproportionate effect on the availability of seating for individuals
who use wheel chairs and their conpanions attenpting to buy tickets on
the day of the event. Use of renovable platforns may result in
I nstances where | ast mnute requests for wheel chair and conpani on
seati ng cannot be net because entire sections of wheelchair seating
will be lost when a platformis renoved. The use of novable seats, on
t he other hand, could neet such a demand w thout elim nating bl ocks of
wheel chair seating at a tinme, converting only those seats that are
needed for anbul atory spectators and are not wanted by individuals who
use wheel chairs and their conpani ons.

For these reasons, the Departnent believes that it is necessary and
appropriate to prohibit the use of tenporary platforns in fixed seating
areas. Nothing in Sec. 35.151(g) is intended to prohibit the use of
tenporary platfornms to i ncrease the avail able seating, e.qg., platforns
that cover a basketball court or hockey rink when the arena is being
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used for a concert. These areas of tenporary seating do not renove
requi red wheel chair | ocations and, therefore, would not violate the
requi renents of this regulation. In addition, covered entities would
still be permtted to use individual novable seats to infill any
wheel chair | ocations that are not sold to wheel chair users.

Section 35.151(g)(3) would require facilities that have nore than
5,000 seats to provide at |least five wheelchair |ocations with at | east
t hree conmpani on seats for each wheel chair space. The Departnent is
proposing this requirenent to address conplaints from many wheel chair
users that the practice of providing a strict one-to-one rel ationship
bet ween wheel chair | ocations and conpani on seating often prevents
famly nmenbers from attendi ng events together

Section 35.151(g)(4) would provide nore precise guidance for
desi gners of stadiumstyle novie theaters by requiring such facilities
to |l ocate wheel chair seating spaces and conpani on seating on a riser or
cross-aisle in the stadiumsection that satisfies at |east one of the
followng criteria:

(i) It is located within the rear sixty percent (60% of the seats
provided in an auditoriun or

(ii) It is located within the area of an auditoriumin which the
vertical viewi ng angles (as neasured to the top of the screen) are from
the 40th to the 100th percentile of vertical view ng angles for al
seats as ranked fromthe seats in the first row (1st percentile) to
seats in the back row (100th percentile).

Section 35.151(h) Medical Care Facilities

The Department is proposing a new Sec. 35.151(h) on nedical care
facilities, which now nust conply with the applicable sections of the
proposed standards. The Departnent al so proposes that nedical care
facilities that do not specialize in the treatnent of conditions that
affect nobility shall disperse the accessible patient bedroons required
by section 223.2.1 of the proposed standards in a manner that enables
patients with disabilities to have access to appropriate specialty
servi ces.

The Departnent is aware that the Access Board sought comment on how
di spersi on of accessible sleeping roons can effectively be achi eved and
mai ntai ned in nedical care facilities such as hospitals. In response,
commenters representing individuals with disabilities supported a
requi renment for dispersion of accessible sleeping roonms anong all types
of nedical specialty areas, such as obstetrics, orthopedics,
pedi atrics, and cardiac care. Conversely, commenters representing the
health care industry pointed out that treatnment areas in health care
facilities can be very fluid due to fluctuation in the popul ati on and
ot her denographi c and nedi cal funding trends. The Access Board deci ded
not to add a di spersion requirenent because conpliance over the
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lifetime of the facility could prove difficult given the need for
flexibility of spaces within such facilities. The Departnent recognizes
that it may be difficult to ensure a perfect distribution of roons

t hroughout all specialty areas in a hospital, but the Departnent is
concerned that the absence of any dispersion requirenent may result in
| nappropriate concentrations of accessible roons.

Question 43: The Departnent is seeking information from hospital
desi gners and hospital adm nistrators that will help it determ ne how
to ensure that accessible hospital roons are di spersed throughout the
facility in a way that will not unduly restrain the ability of hospital
admnistrators to all ocate space as needed. The proposed standards
require that ten percent (10% of the patient bedroonms in hospitals
that do not specialize in treating conditions that affect nobility be
accessible. If it is not feasible to distribute these roons anong each
of the specialty areas, would it be appropriate to require the
accessi ble roons to be dispersed so that there are accessi bl e patient
roons on each floor? Are there other nethods of dispersal that would be
nore effective?

Section 35.151(i) Curb Ranps

The current Sec. 35.151(e) on curb ranps has been redesi gnated as
Sec. 35.151(i). The Departnment has made a mnor editorial change,
del eting the phrase " "other sloped areas'' fromthe two places in which
it appears in the current rule. The phrase " other sloped areas'' | acks
technical precision. Both the 1991 Standards and the proposed standards
provi de technical guidance for the installation of curb ranps.

M ni ature Gol f Courses

The Departnent proposes to adopt the requirenents for mniature
golf courses in the 2004 ADAAG However, it requests public conment on
a suggested change to the requirenent for holes to

[[ Page 34494]]

be consecutive. A commenter association argued that the " “miniature
gol f experience'' includes not only putting but al so enjoynent of

" “beautiful |andscaping, water elenents that include ponds, fountain
di splays, and |lazy rivers that matricul ate throughout the course and
themed structures that allow players to be taken into a "fantasy-Iike'
area.'' Thus, requiring a series of consecutive accessible holes would
limt the experience of guests with disabilities to one area of the
course. To renedy this situation, the association suggests all ow ng
mul tiple breaks in the sequence of accessible holes while maintaining
the requirenent that the accessible holes are connected by an
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accessi bl e route.

The suggested change woul d need to be nmade by the Access Board and
then adopted by the Departnent, and if adopted, it would apply to all
m niature golf courses, not only existing mniature golf facilities.

Question 44: The Departnent would |ike to hear fromthe public
about the suggestion of allowng nultiple breaks in the sequence of
accessi bl e hol es, provided that the accessible holes are connected by
an accessi ble route. Should the Departnent ask the Access Board to
change the current requirenment in the 2004 ADAAG?

Accessible Cells in Detention and Correctional Facilities

Through conpl ai nts recei ved, investigations, and conpliance revi ews
of jails, prisons, and other detention and correctional facilities, the
Departnent has found that nany detention and correctional facilities
have too few or no accessible cells and shower facilities to neet the
needs of their inmates with nobility disabilities. The insufficient
nunbers of accessible cells are, in part, due to the fact that npst
jails and prisons were built |ong before the ADA becane | aw and, since
t hen, have undergone few alterations. However, the Departnent believes
that the unnet demand for accessible cells is also due to the changing
denographics of the inmate popul ation. Wth thousands of prisoners
serving |ife sentences without eligibility for parole, prisoners are
aging, and the prison population of individuals with disabilities and
elderly individuals is growing. Arecent article illustrates this
change. Since 1990, the nunber of Okl ahoma i nmates age 45 or ol der has
quadrupl ed, and, in 2006, ten percent (10% of the Okl ahoma state
prison popul ation was el derly. Angel Riggs, Now in Business:

Handi capped Accessible Prison: State Opens First Prison for Disabl ed,
in Tulsa Wrld (Feb. 20, 2007). Reflecting this trend of aging i nmate
popul ati ons, corrections conferences now routinely include workshops on
strategies to address the needs of elderly prisoners, including the

I ncreased health care needs. In addition, the Federal Bureau of Prisons
requires that three percent (3% of inmate housing at BOP facilities is
accessi bl e. Bureau of Prisons, Design Construction Branch, Design

Qui del i nes, Attachnment A: Accessibility Guidelines for Design,
Construction, and Alteration of Federal Bureau of Prisons (Cct. 31,
2006) .

The | ack of sufficient accessible cells is further denonstrated by
conpl aints received by the Departnent. The Departnent receives dozens
of conplaints per year alleging that detention and correctional
facilities have too few accessible cells, toilets, and showers for
Inmates with nobility disabilities. O her conplaints allege that
inmates with nobility disabilities are housed in nedical units or
infirmaries separate fromthe general population sinply because there
are no accessible cells. Another comon conplaint to the Departnent is
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frominmtes alleging that they are housed at a nore restrictive
classification | evel sinply because no accessi bl e housing exists at the
appropriate classification |evel.

Further, the Departnent's onsite reviews and investigations of
detention and correctional facilities confirmthe conplaints that there
are too few accessible cells. The need for accessible cells can vary
widely fromfacility to facility, depending on the popul ati on housed.
VWhile the requirenent that two percent (2% of the cells have nobility
features woul d be adequate to neet current needs in sone facilities the
Departnment has reviewed, it would not begin to neet current needs at
other facilities. For exanple, at one facility with a popul ati on of
al most 300 i nmates, ten percent (10% of the i nmates use wheel chairs.
The requirenent that two percent (29 of cells at this facility nust be
accessi bl e woul d not neet the needs of inmates with nobility
disabilities, since it would not be adequate to neet the needs of
wheel chair users alone. Another facility has a geriatric unit for 60
I nmates. A two percent (2% standard would fall far short of neeting
the needs of this largely bedridden popul ati on. Another buil ding at
this sane facility has 600 cells and houses nore than 18 i nmates who
need accessible cells. Under the two percent (2% standard, only twelve
accessible cells would be required.

According to the Bureau of Justice Statistics (BJS) 2002 survey of

jail inmates, "~ "two percent of jail inmates said they had a nobility
I npai rment, requiring the use of a cane, wal ker, wheel chair, or other
aids to do daily activities.'' Laura M Maruschak, Bureau of Justice

Statistics (BJS), Medical Problens of Jail Inmates (2006), avail able at
http://ww. 0] p. usdoj . gov/bjs/abstract/npji.htm In a 1997 survey, BJS

reported that anong state prison inmates age 45 or ol der, twenty-five
percent (25% said they had a " "physical condition.'' Laura M
Maruschak and Allen J. Beck, Ph.D., Bureau of Justice Statistics,

Medi cal Problens of |Inmates, 1997 (2001), available at http://

WWW. 0] p. usdoj . qgov/ bj s/ abstract/ npi 97. ht m

Nunber of accessible cells. Section 232.2.1 of the 2004 ADAAG
requires at |east two percent (2%, but no fewer than one, of the cells
in newy constructed detention and correctional facilities to have
accessibility features for individuals with nmobility disabilities.
Section 232.3 provides that, where special holding cells or special
housi ng cells are provided, at |east one cell serving each purpose
shall have nobility features. While the 2004 ADAAG establishes these
requi renents for cells in newy constructed detention and correctional
facilities, it does not establish requirenents for accessible cells in
alterations to existing facilities, deferring that decision to the
Attorney General.

The Departnent seeks input on how best to neet the needs of inmates
with nobility disabilities in the design, construction, and alteration
of detention and correctional facilities. The Departnent seeks coments
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on the follow ng issues:

Question 45: Are the requirenents for accessible cells in sections
232.2 and 232.3 of the 2004 ADAAG adequate to neet the needs of the
aging inmate population in prisons? If not, should the percentage of
cells required to have accessible features for individuals with
nmobility disabilities be greater and, if so, what is the appropriate
per cent age? Should the requirenent be different for prisons than for
ot her detention and correctional facilities?

Question 46: Should the Departnent establish a program
accessibility requirenent that public entities nodify additional cells
at a detention or correctional facility to incorporate the
accessibility features needed by specific inmates with nobility
di sabilities when the nunber of cells required by sections 232.2 and
232.3 of the 2004 ADAAG are inadequate to neet the needs of their
I nmat e popul ati on? Under this option, additional cells provided for
inmates with nobility disabilities would not necessarily be required to
conply with all requirenents of section 807.2 of the

[ [ Page 34495]]

2004 ADAAG so long as a cell had the nobility features needed by the
I nmate it housed.

Di spersion of cells. In the 2004 ADAAG Advisory 232.2 recomends
that "~ "[a]ccessible cells or roonms should be di spersed anong different
| evel s of security, housing categories, and holding classifications
(e.g., male/female and adult/juvenile) to facilitate access.'' In
expl aining the basis for recomendi ng, but not requiring, this type of
di spersal, the Access Board stated that "~ "[m any detention and
correctional facilities are designed so that certain areas (e.g.,
"shift' areas) can be adapted to serve as different types of housing
according to need'' and that " "[p]lacenent of accessible cells or roons
in shift areas may allow additional flexibility in nmeeting requirenents
for dispersion of accessible cells or roons.'' During its onsite
reviews of detention and correctional facilities, the Departnent has
observed that nmale and fenmale inmates, adult and juvenile inmates, and
inmates at different security classifications are typically housed in
separate areas of detention and correctional facilities. In many
I nstances, detention and correctional facilities have housed inmates in
I naccessible cells, even though accessible cells were avail abl e
el sewhere in the facility, because there were no cells in the areas
where they needed to be housed, such as the wonen's section of the
facility, the juvenile section of the facility, or in a particular
security classification area.

Question 47: Please comment on whet her the dispersal of accessible
cells recommended in Advisory 232.2 of the 2004 ADAAG shoul d be
requi r ed.
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Alterations to cells. In section 232.2 of the 2004 ADAAG the
Access Board deferred one decision to the Attorney Ceneral,
specifically: "~ "Alterations to cells shall not be required to conply
except to the extent determ ned by the Attorney General.'' The security
concerns of detention and correctional facilities present chall enges
that do not exist in other governnent buildings, so the Departnent nust
strike a bal ance that accommobdates the accessibility needs of innmates
with disabilities while addressing security concerns. Therefore, in the
ANPRM the Departnent sought public conment on three options for the
nost effective neans of ensuring that existing detention and
correctional facilities are made accessible to inmates with
di sabilities. The proposed options and submtted comments are di scussed
bel ow in the section-by-section analysis for a new proposed section on
detention and correctional facilities.

I ntroduction of new Sec. 35.152 for detention and correctiona
facilities. In view of the statistics regarding the current percentage
of inmates with nobility disabilities, the fact that prison popul ations
i nclude | arge nunbers of aging i nmates who are not eligible for parole,
the allegations in conplaints received by the Departnent from i nmates,
and the Departnent's own experience with detention and correctional
facilities, the Departnent is proposing regulatory |anguage in a new
section (Sec. 35.152) on correctional facilities, and seeking public
comment on these issues.

The proposed rule at Sec. 35.152 is intended to address these
frequent problens for inmates with disabilities by: (1) Proposing
specific requirenents to ensure accessibility when a correctional or
detention facility alters cells; (2) specifying that public entities
shall not place inmates or detainees with disabilities in |ocations
t hat exceed their security classification in order to provide
accessible cells; (3) requiring that public entities shall not place
I nmates in designated nedical units and infirmaries solely due to
di sability; (4) specifying that public entities shall not relocate
I nmat es and det ai nees sol ely based on disability to different,
accessible facilities w thout equival ent prograns than where they woul d
ordinarily be housed; and (5) requiring that public entities shall not
deprive inmates or detainees fromvisitation wwth famly nenbers by
placing themin distant facilities based on their disabilities. The
additions to the existing title Il regulation, including each of these
proposal s and any public conments received on this topic, are discussed
in turn bel ow.

Contractual arrangenments with private entities. Prisons that are
built or run by private entities have caused sone confusion with regard
to requirenents under the ADA. The Departnent believes that title |
obligations extend to the public entity as soon as the building is used
by or on behalf of a state or |ocal governnent entity, irrespective of
whet her the public entity contracts with a private entity to run the
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correctional facility. The power to incarcerate citizens rests with the
state, not a private entity. As the Departnent stated in the preanble
to the current title Il regulation, "~ "[a]ll governnmental activities of
public entities are covered, even if they are carried out by
contractors.'' 56 FR 35694, 35696 (July 26, 1991). If a prison is
occupi ed by state prisoners and is inaccessible, the state is
responsi bl e under title Il of the ADA. In essence, the private buil der
or contractor that operates the correctional facility does so at the
direction of the state governnment, unless the private entity elects to
use the facility for sonething other than incarceration, in which case
title I'll may apply. For that reason, the proposed Sec. 35.152(a)
makes it clear that this section's requirements will apply to prisons
operated by public entities directly or through contractual or other
rel ati onshi ps.

Alterations to cells and program access. Wen addressing the issue
of alterations of prison cells, the Departnent nust consider the
realities of many inaccessible state prisons and strai ned budgets
against the title Il program access requirenent for existing facilities
under Sec. 35.150(a), which states: "~ “A public entity shall operate
each service, program or activity, so that the service, program or
activity, when viewed in its entirety, is readily accessible to and
usable by individuals with disabilities.'' The Suprenme Court, in
Pennsyl vani a Departnent of Corrections v. Yeskey, 524 U S. 206 (1998),
unani nously held that the ADA unm stakably covers state prisons and
prisoners, so program access does apply to state correctional
facilities; the question remains how best to achieve that within the
uni que confines of a prison system

Correctional and detention facilities commonly provide a variety of
different prograns for education, training, counseling, or other
purposes related to rehabilitation. Some exanpl es of prograns generally
avai lable to inmates include: Prograns to obtain G E. Ds; English as a
second | anguage; conputer training; job skill training and on-the-job
training; religious instruction and gui dance; al cohol and substance
abuse groups; anger managenent; and other prograns. Historically,

I ndividuals with disabilities have been excluded from such prograns
because they are not |ocated in accessible [ocations, or inmates with
di sabilities have been segregated to units w thout equival ent prograns.
In light of the Supreme Court's decision in Yeskey and the requirenents
of title Il, however, it is critical that public entities provide these
opportunities. The Departnent's proposed rule ains to specifically
require equival ent opportunities to such prograns.

The Departnment w shes to enphasize that detention and correctional
facilities are unique facilities under title Il. Inmtes cannot |eave
the facilities and nust have their needs net--including those relating
to a disability--by the state corrections system |f the state fails to
accommodate prisoners with disabilities, these individuals have little
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recourse, particularly when the need is urgent (e.g., an accessible
toilet or clean needles for insulin injections for prisoners with
di abetes).

In light of a public entity's obligation to provide program access
to prisoners with disabilities, coupled with the Departnent's proposal
for a nore flexible alterations standard, the Departnent believes that
the state has a higher responsibility to provide accomnmopdati ons based
on disability. Therefore, it is essential that state corrections
systens fulfill their program access requirenents by adequately
addressing the needs of prisoners with disabilities, which include, but
are not limted to, proper nedication and nedical treatnent, accessible
toilet and shower facilities, devices such as a bed transfer or a
shower chair, and assistance with hygi ene nethods for prisoners with
physi cal disabilities. Therefore, the Departnent is proposing a new
Sec. 35.152 that will require public entities to ensure that innates
with disabilities do not experience discrimnation because the prison
facilities or prograns are not accessible to them

I ntegration of inmtes and detainees with disabilities. The
Departnent is also proposing a specific application of the ADA's
general integration mandate. Section 35.152(b)(2) would require public
entities to ensure that inmates or detainees with disabilities are
housed in the nost integrated setting appropriate to the needs of the
I ndi vidual. Unless the public entity can denonstrate that it is
appropriate for a specific individual, a public entity--

(1) Should not place inmates or detainees with disabilities in
| ocations that exceed their security classification because there
are no accessible cells or beds in the appropriate classification;

(2) Should not place inmates or detainees with disabilities in
desi gnat ed nedi cal areas unless they are actually receiving nedical
care or treatnent;

(3) Should not place inmates or detainees with disabilities in
facilities that do not offer the sane prograns as the facilities
where they would ordinarily be housed;

(4) Should not place inmates or detainees with disabilities in
facilities further away fromtheir famlies in order to provide
accessible cells or beds, thus dimnishing their opportunity for
visitation based on their disability.

The Departnent recogni zes that there are a wi de range of
consi derations that affect decisions to house i nmates or detai nees and
that in specific cases there nay be conpelling reasons why a pl acenent
that does not follow the provisions of Sec. 35.152(b) may,
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nevert hel ess, conply with the ADA. However, the Departnent believes
that it is essential that the planning process initially assune that

I nmates or detainees with disabilities will be assigned within the
system under the sane criteria that would be applied to i nmates who do
not have disabilities. Exceptions nay be nade on a case-by-case basis
If the specific situation warrants different treatnent. For exanple, if
an inmate i s deaf and communi cates only using sign | anguage, a prison
may consi der whether it is nore appropriate to give priority to housing
the prisoner in a facility close to his famly that houses no ot her
deaf inmates, or if it would be preferable to house the prisoner in a
setting where there are other sign | anguage users with whom he can
conmmuni cat e.

Question 48: The Departnent is particularly interested in hearing
fromprison admnistrators and fromthe public about the potenti al
effect of the assignnent schenme proposed here on i nnates and det ai nees
who are deaf or who have other disabilities. Are there other, nore
appropriate tests to apply?

Alterations to cells. In the ANPRM the Departnent proposed three
options for altering cells. The vast majority of comrenters (nunbering

three to one) supported Option I, which would all ow substitute cells
to be nade accessible within the sanme facility, over Option Ill. Only
one coment er expressed support for Option I, and a handful of
comenters supported OQption Ill. The coments on each option are
di scussed bel ow.

Option |I: Require all altered elenents to be accessible. Only one

comenter supported this option, stating that providing alternative
approaches could allow those running the prison to provide a | owner
| evel of accessibility, and that any deviation fromthe 1991 Standards
on alterations should be addressed through a barrier renoval plan,
transition plan, or a claimof technical infeasibility. A few
commenters argued that this option would result in pieceneal
accessibility, which woul d be i nadequate. As one commenter stated,
““providing an accessible lavatory or water closet (often a single
unit) in an inaccessible cell nakes no sense.''’

Option Il: Permt substitute cells to be nade accessible within the
sane facility. Commenters supporting Option Il favored the nore
flexi ble plan to achieve accessibility within a prison context. Mny
expressed support for this option because it would allow individuals
with disabilities to remain close to their famlies. One comrenter
requested accessible cells by type (e.g., wonen's, nen's, juvenile,
different security levels, etc.). Another commenter offered that the
uni que safety concerns of a correctional facility require a bal ance
bet ween staff and innmate safety and accessibility. One advocacy group
reasoned that Option Il was best because it would allow prison
operators to determ ne the nost appropriate |ocation for the accessible
cells. One group comented that this option would allow the prison
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officials nore flexibility, which is necessary in a correctional
environnment. Equally inportant, keeping inmates in the sane facility
may allow themto remain closer to their hones; the third option could
Create segregated facilities. In the end, this group asserted that each

facility--rather than each system-should be |ooked at " "inits
entirety.'
One | arge advocacy group stated that Option Il was acceptabl e,

stressing that program access requires the sane training and work
opportunities that other prisoners have. An architectural association
asserted that this option should only apply to existing correctional
cells, but that any other part of a correctional facility should be
made accessible when it is altered. The Departnent, however, is only
addressing the alterations of prison cells in this rul emaking. Wile
expressing support for Option Il, a few comenters stressed that cells
made accessible in a different |location in the facility nust provide
equal access to dining, recreational, educational, nedical, and visitor
areas as the fornmer | ocation. Another commenter stated that the
alternate cell location should not require |onger travel distances.

The Departnent has evaluated all of the comments and proposes
regul atory | anguage reflecting Option Il, which provides an appropriate
bal ance between the needs of prisoners with disabilities and the unique
requi renents of detention and correctional facilities.

Option I11: Permt substitute cells to be nade accessible within a
pri son system The biggest problemthat comenters had with OQption ||
was that it would be nore likely to separate prisoners fromtheir
famlies and communities. One advocacy group asserted that this option
could lead to the illegal segregation of inmates with disabilities;
nor eover, sone of the accessible facilities nmay not have the sane
progranms or services (e.g., Al coholics Anonynous, etc.). One group
argued that this option would give preference to the needs of the
prison system over the needs of individuals with disabilities, while
anot her group found this option unacceptabl e because it had seen its
own state correctional system “funneling' ' its wheel chair-using
inmates into a few facilities, which

[ [ Page 34497]]

soneti nes exceeded the prisoners' security |evel requirenents.

Mor eover, sone prisoners with disabilities are sent to ~ speci al
housing'' units in a facility because they are the only areas with
accessi bl e cel |l s.

I n support of Option Ill, one state building code conm ssi oner
stressed that this plan would nmaxim ze the flexibility of corrections
officials to place individuals with disabilities in facilities best
suited to their needs; prison accessibility extends far beyond cells;
and barrier renoval in a very old prison could be cost prohibitive.
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Anot her commenter, a state departnent of |abor representative, argued
that Option Il is the nost reasonable for state-run facilities (but
that Option | should extend to private correctional facilities) due to
trenmendous budget constraints. As the Departnent expressed initially,
the sane title Il accessibility requirenents apply to a facility,
Irrespective of whether it is run directly by the state or a private
entity with which the state contracts.

Whi | e expressing sonme support for Option Il, one public interest
law firmrepresenting individuals with disabilities stated that Option
I[1l is the best, because many ol der prisons are inaccessible. "~ Sinply
havi ng one accessible cell in an otherw se inaccessible facility does
little good.'' Therefore, requiring an entire prison systemto have at
| east one fully accessible facility is the better approach.

The Departnent appreciates that Option Il affords state
corrections systens the nmaxi num anount of flexibility with regard to
pl acement of individuals with disabilities. Unfortunately, many
commenters expressed legitimte concerns, nost significantly that
prisoners will, nore |likely, be separated fromfamly, friends, and
community, which is critical to their rehabilitation and successf ul
rel ease, and many prograns at the new facility will not be the sane.
Lastly, the fact that certain facilities could becone exclusively, or
| argely, designated for prisoners with disabilities would result in
segregation, even if it is not intended.

Proposed requirenent for cell alterations. The Departnent has
concluded that Option Il provides the best bal ance. Therefore, the
Departnent is proposing Sec. 35.152(c) that would provide that when
cells are being altered, a covered entity may satisfy its obligation to
provide the required nunber of cells with nobility features by
providing the required nobility features in substitute cells (i.e.,
cells other than those where alterations are originally planned),
provi ded that: Each substitute cell is |ocated within the sane
facility; is integrated with other cells to the maxi mnum extent
feasi bl e; and has, at a m ninmum equal physical access as the original
cells to areas used by inmates or detai nees for visitation, dining,
recreation, educational prograns, nedical services, work prograns,
religious services, and participation in other prograns that the
facility offers to i nmates or det ai nees.

Subpart E-- Conmuni cati ons
Section 35.160 Communi cati ons

The Departnment proposes to expand Sec. 35.160(a) to clarify that a
public entity's obligation to ensure effective comruni cati on extends

not just to applicants, participants, and nenbers of the public with
di sabilities, but to their conpanions as well.
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The Departnent al so proposes to add a new Sec. 35.160(a)(2) that
will define "~ "conpanion'' for the purposes of this section as a person
who is a famly nenber, friend, or associate of a program parti ci pant
who, along with the participant, is an appropriate person with whomthe
public entity should communi cat e.

The Departnent is proposing to add conpanions to the scope of
coverage of Sec. 35.160 to enphasize that the ADA applies in sone
i nstances in which a public entity needs to communicate with a famly
menber, friend, or associate of the programparticipant in order to
provide its services. Exanples of such situations include when a school
communi cates with the parent of a child during a parent-teacher
neeting; in alife-threatening situation, when a hospital needs to
communi cate with an injured person's conpanion to obtain necessary
I nformation; or when a person nmay need to conmuni cate with a parole
of ficer about a relative's release conditions. In such situations, if
the conpanion is deaf or hard of hearing, blind, has |ow vision, or has
a disability that affects his or her speech, it is the public entity's
responsibility to provide an appropriate auxiliary aid or service to
communi cate effectively with the conpani on. Wiere conmunication with a
conmpani on i S necessary to serve the interests of a person who is
participating in a public entity's services, prograns, or activities,
effective communi cati on nust be assured.

This issue is particularly inportant in health care settings. The
Departnent has encountered confusion and reluctance by nedical care
provi ders regarding the scope of their obligations with respect to such
conpani ons. Effective conmmunication with a conpanion with a disability
IS necessary in a variety of circunstances. For exanple, a conpanion
may be legally authorized to nake health care decisions on behal f of
the patient or may need to help the patient with information or
I nstructions given by hospital personnel. In addition, a conpani on may
be the patient's next of kin or health care surrogate w th whom
hospi tal personnel communi cate concerning the patient's nedical
condi tion. Moreover, a conpanion could be designated by the patient to
communi cate with hospital personnel about the patient's synptons,
needs, condition, or nedical history. It has been the Departnent's
| ongstandi ng position that public entities are required to provide
effective communi cation to conpani ons who are thensel ves deaf, hard of
heari ng, or who have ot her communication-related disabilities when they
acconpany patients to nedical care providers for treatnent.

Public entities nmust be aware, however, that considerations of
privacy, confidentiality, enotional involvenent, and other factors may
adversely affect the ability of famly nenbers or friends to facilitate
communi cation. In addition, the Departnent stresses that privacy and
confidentiality nust be nmintained. W note that covered entities, such
as hospitals, that are subject to the Privacy Rule, 45 CFR parts 160,
162, and 164, of the Health Insurance Portability and Accountability
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Act of 1996 (HH PPA), Public Law 104-191, are permtted to disclose to a
patient's relative, close friend, or any other person identified by the
patient (such as an interpreter) relevant patient information if the
patient agrees to such disclosures. The agreenent need not be in
writing. Covered entities should consult the Privacy Rule regarding

ot her ways di sclosures mght be able to be nmade to such persons.

The Departnent is proposing to amend Sec. 35.160(b)(2) to
recogni ze that the type of auxiliary aid or service necessary to ensure
effective communication will vary in accordance with the nethod of
communi cation used by the individual; the nature, |ength, and
conpl exity of the conmunication involved; and the context in which the
communi cation is taking place. This addition is a codification of the
Departnent's | ongstandi ng position, which is included in the Departnent

of Justice's The Anericans with Disabilities Act, Title Il Techni cal
Assi stance Manual, Covering State and Local Governnent Prograns and
Services (Title Il TA Manual), I11-7.1000, available at http://

www. ada. gov/taman2. htmi . For exanple, an individual who is deaf or hard
of hearing may need a qualified

[[ Page 34498]]

Interpreter to discuss with nunicipal hospital personnel a diagnosis,
procedures, tests, treatnent options, surgery, or prescribed nedication
(e.g., dosage, side effects, drug interactions, etc.), or to explain
followup treatnments, therapies, test results, or recovery. In
conmparison, in a sinpler, shorter interaction, the nmethod to achieve
ef fective conmuni cati on can be nore basic. For exanple, an individual
who is seeking local tax forms may only need an exchange of witten
notes to achi eve effective conmunicati on.

The Departnment proposes adding Sec. 35.160(c) to codify its
| ongstanding policy that it is the obligation of the public entity, not
the individual with a disability, to provide auxiliary aids and
servi ces when needed for effective comrunication. In particular, the
Departnent receives many conplaints fromindividuals who are deaf or
hard of hearing alleging that public entities expect themto provide
their own sign | anguage interpreters. This burden is m splaced. As
such, Sec. 35.160(c)(1) nakes clear that a public entity may not
require an individual with a disability to bring another individual to
interpret for himor her.

Section 35.160(c)(2) codifies the Departnent's policy that there
are very limted instances when a public entity nmay rely on an
acconpanying individual to interpret or facilitate comrunication: (1)
In an energency involving a threat to public safety or welfare; or (2)
If the individual with a disability specifically requests it, the
acconpanyi ng i ndi vi dual agrees to provide the assistance, and reliance
on that individual for this assistance is appropriate under the
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ci rcunstances. In such instances, the public entity is still required
to offer to provide an interpreter free of charge. In no circunstances
should a child be used to facilitate conmuni cation with a parent about
a sensitive matter. The Departnent has produced a video and several
publications that explain this and other ADA obligations in |aw
enforcenent settings. They nmay be viewed at http://ww. ada. gov or

ordered fromthe ADA Information Line (800-514-0301 (voice) or 800-514-
0383 (TTY)).

Video interpreting services. Section 35.160(d) has been added to
establi sh performance standards for video interpreting services (VIS),
a systemthe Departnent recognizes as a neans to provide qualified
interpreters quickly and easily. (The nechanics of VIS are discussed
above in the definition of VIS in the section-by-section anal ysis of
Sec. 35.104.) VIS also has econom ¢ advantages, is readily avail abl e,
and because of advances in video technology, can provide a high quality
i nterpreting experience. VIS can circunvent the difficulty of providing
live interpreters quickly, which is why nore public entities are
providing qualified interpreters via VIS

There are downsides to VIS, such as frozen i mages on the screen, or
when an individual is in a nedical care facility and is limted in
nmovi ng his or her head, hands, or arnms. Another downside is that the
canera may m stakenly focus on an individual's head, which nakes
comrmuni cation difficult or inpossible. Al so, the acconpanyi ng audi o
transm ssion m ght be choppy or garbl ed, maki ng spoken comruni cati on
unintelligible. The Departnent is aware of conplaints that sone public
entities have difficulty setting up and operating VIS because staff
have not been appropriately trained to do so.

To address the potential problens associated with the use of VIS,

t he Departnment is proposing the inclusion of four performance standards
for VIS to ensure effective communication: (1) H gh quality, clear,

real tinme, full-notion video and audi o over a dedi cated high speed

I nternet connection; (2) a clear, sufficiently |large, and sharply

del i neated picture of the participants' heads, arnms, hands, and
fingers, regardl ess of the body position of the person who is deaf; (3)
cl ear transm ssion of voices; and (4) nontechnicians who are trained to
set up and operate the VIS quickly.

Captioning at sporting venues. The Departnent is aware that
i ndi vidual s who are deaf or hard of hearing have expressed concerns
that they are unaware of information that is provided over the public
address systens. Therefore, the Departnent is proposing requiring that
sports stadiuns with a capacity of 25,000 or nore provide captioning
for patrons who are deaf or hard of hearing for safety and energency
I nformati on announcenents made over the public address system There
are various options that could be used for providing captioning, such
as on a scoreboard, on a |ine board, on a handheld device, or other
met hods.
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Question 49: The Departnent believes that requiring captioning of
safety and energency information made over the public address systemin
stadi uns seating fewer than 25,000 has the potential of creating an
undue burden for smaller entities. However, the Departnent requests
public comment about the effect of requiring captioning of energency
announcenents in all stadiuns, regardl ess of size. Wuld such a request
be feasible for small stadi uns?

Question 50: The Department is considering requiring captioning of
safety and energency information in sports stadiuns with a capacity of
25,000 or nore within a year of the effective date of the regul ation.
Wul d a | arger threshold, such as sports stadiuns with a capacity of
50,000 or nore, be nore appropriate or would a | ower threshold, such as
stadiuns with a capacity of 15,000 or nore, be nore appropriate?

Question 51: If the Departnent adopted a requirenent for captioning
at sports stadiuns, should there be a specific neans required? That is,
should it be provided through any effective neans (scoreboards, |ine
boar ds, handhel d devices, or other neans), or are there problens wth
some mnmeans, such as handhel d devi ces, that should elimnate them as
opti ons?

Question 52: The Departnent is aware that several major stadiuns
that host sporting events, including National Football League football
ganmes at Fed Ex Field in Prince Georges County, Maryland, currently
provi de open captioning of all public address announcenents, and do not
limt captioning to safety and energency informati on. What woul d be the
effect of a requirenent to provide captioning for patrons who are deaf
or hard of hearing for gane-related information (e.g., penalties),
safety and energency information, and any other relevant announcenents?

Section 35.161 Tel ecommuni cati ons

The Departnent proposes to retitle this section
" Tel econmuni cations'' to reflect situations in which a public entity
must provide an effective nmeans to conmmuni cate by tel ephone for
I ndividuals with disabilities, and proposes several other changes.

The Departnment proposes to redesignate current Sec. 35.161 as
Sec. 35.161(a), and to replace the term " Tel econmuni cati on devi ces
for the deaf (TDD s)'' with "~ “text tel ephones (TTYs).'"' Although
""TDD ' is the termused in the ADA, " "TTY'' has becone the conmonly
accepted termand is consistent with the term nol ogy used by the Access
Board in the 2004 ADAAG |In addition, the proposed regul ati on updates
the termnology in light of nbodern usage from “individuals with
| mpai red hearing or speech'' to " “individuals with hearing or speech
disabilities.'

In Sec. 35.161(b), the Departnent addresses automated attendant
systens that handl e tel ephone calls electronically. These autonated
systens are a common nethod for answering and directing incomng calls
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entities. The Departnent has becone aware that individuals with

di sabilities who use TTYs or the tel ecomunications relay services--
primarily those who are deaf or hard of hearing or who have speech-

rel ated disabilities--have been unable to use automated tel ephone trees
systens, because they are not conpatible with TTYs or a

t el econmuni cations relay service. Autonated attendant systens often

di sconnect before the individual using one of these calling nethods can
conpl ete the conmmuni cati on.

In addition, the Departnent proposes a new Sec. 35.161(c) that
woul d require that individuals using tel econmmunications relay services
or TTYs be able to connect to and use effectively any autonated
attendant systemused by a public entity. The Departnent declined to
address this issue in the 1991 regul ati on because it believed that it
was nore appropriate for the Federal Conmunications Conmm ssion (FCC) to
address this in its rul emaking under title IV, 56 FR 35694, 35712 (July
26, 1991). Because the FCC has since raised this concern with the
Departnent and requested that the Departnent address it, it is now
appropriate to raise this issue in the title Ill regulation.

The Departnent has proposed Sec. 35.161(c), which requires that a
public entity nust respond to tel ephone calls froma tel ecomunications
relay service established under title IV of the Arericans with
Disabilities Act in the sane manner that it responds to other tel ephone
calls. The Departnent proposes adding this provision to address a
series of conplaints fromthose who use TTYs or the tel ecommunications
relay systens that many public entities refuse to accept those calls.

Section 35.170 Conpl aints--Prison Litigation Reform Act

In the ANPRM the Departnent proposed addressing the effect of the
Prison Litigation Reform Act (PLRA) on conplaints by prisoners alleging
unl awful discrimnation on the basis of disability under title Il of
the ADA. The PLRA provides, in relevant part, that "~ "[n]o action shall
be brought with respect to prison conditions under section 1983 of this
title, or any other federal law, by a prisoner confined in any jail,
prison, or other correctional facility until such adm nistrative

renedi es as are avail able are exhausted.'' 42 U S. C 1997e(a). As a
result of this |anguage, the Departnent proposed requiring those
prisoners alleging title Il violations to file an admnistrative

conplaint wwth the Departnent prior to filing a lawsuit, and that a
conpl ai nant woul d satisfy this requirenent if no action was taken by
the Departnment within sixty days. The Departnent has considered the
coments that it received by a variety of groups and has decided not to
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propose an exhaustion requirenment exclusively for prisoners in the
regul ati on.

Sections 35.171, 35.172, and 35.190 Streanlining Conplaint
I nvestigations and Desi gnated Agency Authority

The Department is proposing nodifications to its current procedures
Wi th respect to the investigation of conplaints alleging discrimnation
on the basis of disability by public entities under title Il of the
ADA. Specifically, the Departnent is proposing several anendnents to
Its enforcenent procedures in order to streanline both its internal
procedures for investigating conplaints and its procedures wth regard
to the other designated agencies with enforcenent responsibilities
under title Il. These proposals will reduce the adm nistrative burdens
associated with inplenenting the statute and ensure that the Departnent
retains the flexibility to allocate its Iimted enforcenent resources
effectively and productively.

Subtitle A of title Il of the ADA defines the renedi es, procedures,
and rights provided for qualified individuals with disabilities who are
di scrim nated agai nst on the basis of disability in the services,
progranms, or activities of state and | ocal governnments. 42 U S. C
12131-12134. Subpart F of the current regul ati on establishes
adm ni strative procedures for the enforcenent of title Il of the ADA
Subpart Gidentifies eight " "designated agencies,'' including the
Departnent, that have responsibility for investigating conplaints under
title 11

The Departnent's current title Il regulation is based on the
enf orcenment procedures established in regulations inplenenting section
504. Thus, the Departnent's current regul ation provides that the
desi gnat ed agency " “shall investigate each conplete conplaint'’
alleging a violation of title Il and shall "~“attenpt informal
resolution'' of such conplaint. 28 CFR 35.172(a).

In the years since the current regulation went into effect, the
Departnent has received many nore conplaints alleging viol ati ons of
title Il than its resources permt it to resolve. The Departnent has
revi ewed each conplaint that it has received and directed its resources
to resolving the nost critical matters. The Departnent proposes to
clarify in its revised regulation that designated agenci es may exercise

discretion in selecting title Il conplaints for resolution by deleting
the term "each'' as it appears before "~ “conplaint'' in Sec.

35.172(a). The proposed rule at Sec. 35.172(a) would read that,

" [t]he designated agency shall investigate conplaints'' rather than

““investigate each conplaint."’

The Departnent al so proposes to change the | anguage in Sec.
35.171(a)(2)(i) regarding msdirected conplaints to nake it clear that,
I f an agency receives a conplaint for which it lacks jurisdiction
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ei ther under section 504 or as a designated agency under the ADA, the
agency may refer the conplaint to the appropriate agency. The current

| anguage requires the agency to refer the conplaint to the Departnent,
which, in turn, refers the conplaint. The proposed revisions to Sec.
35.171 nmake it clear that an agency can refer a m sdirected conpl aint
either directly to the appropriate agency or to the Departnent. This
amendnent is intended to protect against the unnecessary backl oggi ng of
conplaints and to prevent undue delay in an agency taking action on a
conpl ai nt.

The Departnent is also proposing to nmake clear that the sane
procedures that apply to conplaint investigations also apply to
conpliance reviews that are not initiated by receipt of a conplaint,
but rather are based on other information indicating that
di scrimnation exists in a service, program or activity covered by
this part. This provision is consistent with the Departnent's
procedures for enforcing title Il of the ADA as well as title VII of
the Cvil R ghts Act of 1964, as anended, 42 U.S.C. 2000e et seq., and
section 504. Section 203 of the ADA provides that those sane rights,
remedi es, and procedures shall apply to title Il of the ADA, 42 U S. C
12133. The Departnent's proposed rule renanes Sec. 35.172(a),
““lnvestigations and Conpliance Reviews,'' and provides in new
paragraph (b) that " "[t]he designated agency may conduct conpliance
reviews of public entities based on information indicating a possible
failure to conply wth the nondi scrimnation requirenents of this
part."''

Finally, the Departnent is proposing to streanmline the requirenents
for letters of findings. Section 35.172 of the Departnent's current
regul ati on requires designated agencies to investigate all conplete
conplaints for which they are responsi ble as determ ned under Sec.
35.171. Specifically, a designated agency must issue a |letter of
findings at the conclusion of the investigation if the conplaint was
not resolved informally and attenpt to negotiate a voluntary conpliance
agreenent if a violation was

[ [ Page 34500]]

found. The Departnent's proposal will clarify that letters of finding
are only required when a violation is found. The discussion of letters
of finding is noved to a new paragraph (c) in the proposed rule, and
provi des the sane | anguage as in the current regulation with the
exception that the phrase " "and a violation is found'' is added
following the phrase ""if resolution is not achieved."'

Subpart G of the existing regulation deals with the vari ous agency
desi gnations that the Departnent proposed in pronulgating the
regul ation for title Il of the ADA. Current Sec. 35.190 |ays out all
of the agency designations. Paragraphs 35.190(c) and (d), respectively,

http://www.ada.gov/NPRM2008/t2NPRM_ federalreg.htm (92 of 117) [10/17/2008 10:44:34 AM]



FR Doc E8-12622

| eave to the discretion of the Attorney General decisions where

del egations are not specifically assigned or where there are apparent
conflicts of jurisdiction. The Departnent's proposed rule wuld add a
new Sec. 35.190(e) in order to deal with the situation in which a
conpl ai nant has sought the assistance of the Departnent of Justice. The
proposed rule at Sec. 35.190(e) provides that when the Depart nent
receives a conplaint alleging a violation of title Il that is directed
to the Attorney General that may fall within the jurisdiction of a

desi gnat ed agency or another federal agency that has jurisdiction under
section 504, the Departnment nay exercise its discretion to retain the
conplaint for investigation under this part. The Departnent woul d, of
course, consult with the designated agency regarding its intention to
review when it plans to retain the conplaint. In appropriate

ci rcunst ances, the Departnent and the desi gnated agency may conduct a
joint investigation. Finally, the Departnent al so proposes to anend
Sec. 35.171(a)(2)(ii) to be consistent with the changes in the
proposed rule at Sec. 35.190(e).

Addi ti onal Infornation
Wt hdrawal of Qutstandi ng NPRVs

Wth the publication of this NPRM the Departnent is w thdraw ng
three outstandi ng NPRMs: The joint NPRM of the Departnent and the
Access Board dealing with children's facilities, published on July 22,
1996, at 61 FR 37964; the Departnent's proposal to extend the tine
period for providing curb ranps at existing pedestrian wal kways,
publ i shed on Novenber 27, 1995, at 60 FR 58462; and the Departnent's
proposal to adopt the Access Board's accessibility guidelines and
specifications for state and | ocal governnent facilities, published as
an interimfinal rule by the Access Board on June 20, 1994, at 59 FR
31676, and by the Departnent as a proposed rule on June 20, 1994, at 59
FR 31808. To the extent that those proposals were incorporated in the
2004 ADAAG, they will all be included in the Departnent's proposed
st andar ds.

Regul atory Process Matters

Thi s NPRM has been reviewed by the Ofice of Managenent and Budget
(OMB) under Executive Order 12866, 58 FR 51735 (Sept. 30, 1993). The
Department has evaluated its existing regulations for title Il and
title Ill section by section, and many of the proposals in its NPRVs
for both titles reflect its efforts to mtigate any negative effects on
small entities. The Departnent has also prepared its initial regulatory
I npact analysis (RIA), as directed by Executive Order 12866 (anended
wi t hout substantial change by E. O 13258, 67 FR 9385 (Feb. 26, 2002),
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and E. O 13422, 72 FR 2763 (Jan. 18, 2007)), and OVMB Circul ar A-4.

The Departnent's initial regulatory inpact anal ysis neasures the
I ncremental benefits and costs of the proposed standards relative to
the benefits and costs of the 1991 Standards. The assessnent has
estimated the benefits and costs of all new and revised requirenents as
they would apply to newWy constructed facilities, altered facilities,
and facilities that are renoving barriers to access.

A sunmary of the regul atory assessnent, including the Departnent's
responses to public conments addressing its proposed net hodol ogy and
approach, is attached as Appendix B to this NPRM The conpl ete, formal
report of the initial regulatory inpact analysis is avail able online
for public review on the Departnent's ADA Hone Page (http://
www, ada. gov) and at http://ww. regul ati ons.gov. The report is the work
product of the Departnent's contractor, HDR/ HLB Deci si on Econom cs,
Inc. The Departnent has adopted the results of this analysis as its
assessnent of the benefits and costs that the proposed standards will
confer on society. The Departnent invites the public to read the full
report and to submt electronic comments at http://ww.regul ati ons. gov.

Regul atory Flexibility Act

This NPRM has al so been revi ewed by the Small Busi ness
Adm nistration's Ofice of Advocacy pursuant to Executive Order 13272,
67 FR 53461 (Aug. 13, 2002). Because the proposed rule, if adopted, may
have a significant econom c inpact on a substantial nunber of small
entities, the Departnent has conducted an Initial Regulatory
Flexibility Analysis (I RFA) as a conponent of this rul emaking. The
Departnent's ANPRM NPRM and the RIA include all of the elenents of
the IRFA required by the Regulatory Flexibility Act (RFA). See 5 U S. C
601 et seq., as anended by SBREFA, 5 U . S.C. 603(b)(1)-(5), 603(c).

Section 603(b) lists specific requirenents for an | RFA regul atory
anal ysis. The Departnent has addressed these | RFA i ssues throughout the
ANPRM NPRM and the RIA. In summary, the Departnent has satisfied its
| RFA obligations under section 603(b) by providing the follow ng:

1. Description of the reasons that action by the agency is being

consi dered. See, e.g., ~The Roles of the Access Board and the
Departnent of Justice,'' "~ The Revised Guidelines,'' and "~ The Advance
Noti ce of Proposed Rul enaking'' sections of the titles Il and 11

NPRMs; Section 2.1, " Access Board Regul atory Assessnent'' of the
Initial Regulatory Inpact Analysis; see also Departnment of Justice ADA
Advanced Notice of Proposed Rul emaki ng, 69 FR 58768, 58768-70 (Sept.
30, 2004) (outlining the regulatory history and rational e underlying

DQJ's proposal to revise its regulations inplenenting titles Il and 11
of the ADA);

2. Succinct statement of the objectives of, and | egal basis for,
t he proposed rule. See, e.g., titles Il and Il NPRM sections entitl ed,
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T Summary,'' " Overview,'' " Purpose,'' "~ The ADA and Departnent of
Justice Regulations,'' "~ "The Roles of the Access Board and the

Depart ment of Justice,'' ~~Background (SBREFA, Regulatory Flexibility
Act, and Executive Order) Reviews,'' and " "Regul atory | npact

Anal ysis''; App. B: Regulatory Assessnent sections entitled,

" " Background,'' "~ "Regulatory Alternatives,'' "~ Regulatory Proposals
with Cost Inplications,'' and "~ Measurenent of Increnmental Benefits'';
see also 69 FR at 58768-70, 58778-79 (outlining the goals and statutory

directives for the regulations inplenenting titles Il and Il of the
ADA) ;

3. Description of, and, where feasible, an estinmate of the nunber
of small entities to which the proposed rule will apply. See Section 6,

" Smal | Business Inpact Analysis'' and App. 5, ~Small Busi ness Data of
the RIA'' (available for review at http://ww. ada. gov); see al so App.
B: Regul atory Assessnent sections entitled, "~ "Regulatory

Al ternatives,'' "~ "~Regulatory Proposals with Cost Inplications,'' and

" Measurenent of Increnental Benefits'' (estimating the nunber of snal
entities the Departnent believes may be inpacted by the proposed rules
and calculating the likely increnmental econom c inpact of

[ [ Page 34501]]

these rules on small facilities/entities versus ~“typical'' (i.e.,
average-sized) facilities/entities);

4. Description of the projected reporting, record-keeping, and
ot her conpliance requirenents of the proposed rule, including an
estimate of the classes of snmall entities that wll be subject to the
requi renent and the type of professional skills necessary for
preparation of the report or record. See titles Il and |11 NPRM
sections entitled, "~ Paperwrk Reduction Act'' (providing that no new
record- keeping or reporting requirenents will be inposed by the NPRMWs).
The Departnent acknow edges that there are other conpliance
requirenents in the NPRVs that may inpose costs on small entities.
These costs are presented in the Departnent's Initial Regulatory I npact
Anal ysis, Chapter 6, "~ Small Business |npact Analysis'' and
acconpanying App. 5, ~~Small Business Data'' (available for review at
http://ww. ada. gov);

5. lIdentification, to the extent practicable, of all rel evant
federal rules that may duplicate, overlap, or conflict with the
proposed rule. See, e.g., title Il NPRMsections entitled, "~ Analysis
of Inpact on Small Entities'' (generally describing DQJ efforts to
elimnate duplication or overlap in federal accessibility guidelines),
" The ADA and Departnent of Justice Regulations,'' "~ Social Service
Establi shnents'' (Sec. 35.151(e)), "~ ~Streanlining Conplaint
| nvestigations and Desi gnated Agency Authority'' (Sec. Sec. 35.171,
35.172, and 35.190), " "Executive Order 13132: Federalism' (discussing
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i nterplay of section 504 and ADA Standards), "~ Alterations'' (Sec.
35.151(b)) (discussing interplay of UFAS and ADA Standards); title 11

NPRM sections entitled, "~ Analysis of Inpact on Small Entities'
(generally describing DQJ's harnoni zation efforts with other federal
accessibility guidelines), " Social Service Establishnments'' (Sec.
36.406(d)), "~ "Definitions of Residential Facilities and Transient
Lodging,'" "~ "Housing at a Place of Education'' (Sec. 36.406(e))

(di scussing section 504), "~ “Change " Service Animal' to "Assistance
Animal ,' ''" "~ Scope of Coverage'' (discussing Fair Housing Act),
""Effective Date: Tine Period,'' and "~ Social Service Establishnments"’

(di scussi ng UFAS); and

6. Description of any significant alternatives to the proposed rule
that acconplish the stated objectives of applicable statutes and
m nimze any significant inpact of the proposed rule on small entities,
i ncluding alternatives considered, such as: (1) Establishnent of
differing conpliance or reporting requirenents or tinetables that take
I nto account the resources available to small entities; (2) use of
performance rather than design standards; and (3) any exenption from
coverage of the rule, or any part thereof, for such small entities.

The Departnent's rul emaking efforts satisfy the | RFA requirenent
for consideration of significant regulatory alternatives. |In Septenber
2004, the Departnent issued an ANPRMto comrence the process of
revising its regulations inplenenting titles Il and I1l of the ADA. See
69 FR 58768 (Sept. 30, 2004). Anong ot her things, the ANPRM sought
public comment on 54 specific questions. Prom nent anong these
questions was the issue of whether (and how) to craft a ~safe harbor'’
provision for existing title Ill-covered facilities/entities that woul d
reduce the financial burden of conplying with the 2004 ADAAG See id.
at 58771-72. The ANPRM al so specifically invited comment from snal |
entities concerning the proposed rul es' potential econom c inpact and
suggested regul atory alternatives to aneliorate such inpact. 1d. at
58779 (Question 10). By the end of the comment period, the Departnent
had recei ved over 900 comments, including comments from SBA's Ofice of
Advocacy and small entities. See, e.g., title Il NPRM Preanbl e and
title Il NPRM Preanbl e sections entitled, ~ The Advance Notice of
Proposed Rul emaki ng'' (summari zing public response to the ANPRM . Many
smal | busi ness advocates expressed concern regardi ng the cost of making
ol der existing title Ill-covered buildings conpliant with new
regul ations (since many small busi nesses operate in such facilities)
and urged DQJ to issue clearer guidance on barrier renoval. See title
[1l NPRM Preanbl e di scussion of "~ Safe harbor and ot her proposed
limtations on barrier renoval.'

In drafting the NPRMs for titles Il and |11, the Departnent
expressly addressed snmal |l businesses' collective ANPRM comments and
proposed reqgqul atory alternatives to help mtigate the econom c i npact
of the proposed regulations on small entities. For exanple, the
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Departnent's regul atory proposals:

Provide a " “safe harbor'' provision whereby elenents in
existing title Il- or title Ill-covered buildings or facilities that
are conpliant wwth the current 1991 Standards or UFAS need not be
nodified to conply with the standards in the proposed regul ati ons (see
" Safe Harbor'' and Sec. 35.150(b)(2) of the title Il NPRM " Safe
Har bor and O her Proposed Limtations on Barrier Renoval'' and Sec.
36.304 of the title Il NPRM;

Adopt a regulatory alternative for barrier renoval that,
for the first tinme, provides a specific annual nonetary " cost cap'
for barrier renoval obligations for qualified small businesses (see
title I'll NPRM sections entitled, "~ Safe Harbor and O her Proposed
Limtations on Barrier Renoval'' and " ~“Safe Harbor for Qualified Snal
Busi nesses Regarding What |Is Readily Achievable'');

Exenpt certain existing small recreational facilities
(i.e., play areas, sw mm ng pools, saunas, and steamroons) which, in
turn, are often owned or operated by small entities, frombarrier
renmoval obligations in order to conply with the standards in the
proposed regul ations (see title Il NPRM at Sec. 35.150(b)(4) and (5);
title I'll NPRM section entitled, " Reduced Scoping for Public
Accomodations, Small Facilities, and Qualified Small Businesses'');
and

Reduce scoping for certain other existing recreational
facilities (i.e., play areas over 1,000 square feet and swi mm ng pools

with over 300 |linear feet of pool wall) operated by either title Il or
title I'll entities (see title Il NPRM at Sec. 35.150(b)(4) and (5);
title I'll NPRM section entitled, " Reduced Scoping for Public

Accommodations, Small Facilities, and Qualified Small Businesses'').

Taken together, the foregoing regul atory proposals anply
denonstrate that the Departnment was sensitive to the potential economc
I npact of the revised regulations on snmall businesses and attenpted to
mtigate this inpact wwth a variety of provisions that, to the extent
consistent with the ADA, inpose reduced conpliance standards on snall
entities.

Section 610 Review. The Departnent is also required to conduct a
periodic regulatory review pursuant to section 610 of the RFA, 5 U S. C
601 et seq., as anended by the SBREFA, 5 U S.C. 610 et seq.

The review requires agencies to consider five factors: (1) The
continued need for the rule; (2) the nature of conplaints or comments
recei ved concerning the rule fromthe public; (3) the conplexity of the
rule; (4) the extent to which the rule overlaps, duplicates, or
conflicts with other federal rules and, to the extent feasible, wth
state and | ocal governnental rules; and (5) the length of tinme since
the rul e has been eval uated or the degree to which technol ogy, economc
conditions, or other factors have changed in the area affected by the
rule. See 5 U . S.C. 610(b). Based on these factors, the agency is
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required to determ ne whether to continue the rule without change or to
[[ Page 34502]]

amend or rescind the rule, to mnimze any significant econom c i npact
of the rule on a substantial nunber of small entities. See id. at 610
(a).

I n devel opi ng these proposed rul es, the Departnent has gone through
its regul ati ons section by section, and, as a result, proposes several
clarifications and anendnents in both the title Il and title 111
I npl enenti ng regul ati ons. The proposals reflect the Departnent's
anal ysis and review of conplaints or coments fromthe public as well
as changes in technol ogy. Many of the proposals aimto clarify and
sinplify the obligations of covered entities. As discussed in greater
detail above, one significant goal of the devel opnent of the 2004 ADAAG
was to elimnate duplication or overlap in federal accessibility
gui delines as well as to harnonize the federal guidelines wth nodel
codes. The Departnent has al so worked to create harnony where
appropri ate between the requirenents of titles Il and Ill. Finally,
while the regulation is required by statute and there is a continued
need for it as a whole, the Departnent proposes several nodifications
that are intended to reduce its effects on small entities.

The Departnment has consulted with the Snall|l Business
Adm nistration's O fice of Advocacy about this process. The Ofice of
Advocacy has advi sed that although the process foll owed by the
Departnent was ancillary to the proposed adoption of revised ADA
Standards, the steps taken to solicit public input and to respond to
public concerns is functionally equivalent to the process required to
conplete a section 610 review. Therefore, this rulemaking fulfills the
Departnent' s obligations under the RFA

Executive Order 13132: Federalism

Executive Order 13132, " "Federalism'' 64 FR 43255 (Aug. 4, 1999),
requi res executive branch agencies to consider whether a proposed rule
w Il have federalisminplications. That is, the rul emaki ng agency nust
determ ne whether the rule is likely to have substantial direct effects
on state and | ocal governnents; a substantial direct effect on the
rel ati onshi p between the federal governnent and the states and
| ocalities; or a substantial direct effect on the distribution of power
and responsibilities anong the different |evels of governnent. |If an
agency believes that a proposed rule is likely to have federalism
I nplications, it nust consult with state and |ocal elected officials
about how to minimze or elimnate the effects.

Title Il of the ADA covers state and | ocal governnent prograns,
services, and activities, and, therefore, clearly has sone federalism
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inplications. State and | ocal governnments have been subject to the ADA
since 1991, and the majority have al so been required to conply with the
requi renents of section 504. Hence, the ADA and the title I
regul ati ons are not novel for state and | ocal governnents. This
proposed rule will preenpt state laws affecting entities subject to the
ADA only to the extent that those laws directly conflict with the
statutory requirenments of the ADA. But the Departnent believes it is
prudent to consult with public entities about the potential federalism

i nplications of the proposed title Il regul ations.
In addition, the interaction of title Il and title Il has
potentially significant federalisminplications. Title IIl of the ADA

covers public acconmodations and commercial facilities. These
facilities are generally subject to regulation by different |evels of
governnment, including federal, state, and |ocal governnents. The ADA
and the Departnent's inplenenting regulation set mninumcivil rights
protections for individuals with disabilities that in turn may affect
the inplenentation of state and |ocal |aws, particularly building
codes. For these reasons, the Departnent has determ ned that this NPRM
may have federalisminplications and requires intergovernnental
consultation in conpliance with Executive Order 13132.

The Departnent intends to anmend the regulation in a manner that
neets the objectives of the ADA while also mnimzing conflicts between
state | aw and federal interests. To that end, as a nenber of the Access
Board, the Departnent has been privy to substantial feedback fromstate
and | ocal governnents through the devel opnent of the 2004 ADAAG In
addition, the Departnent solicited and received input from public
entities in the Septenber 2004 ANPRM Sone el enents of the proposed
rule reflect the Departnment's work to mitigate federalisminplications,
particularly the provisions that streamine the adm nistrative process
for state and | ocal governnents seeking ADA code certification under
title I11.

The Departnent is now soliciting comments fromel ected state and
| ocal officials and their representative national organizations through
this NPRM The Departnent seeks coment fromall interested parties,
but especially state and |local elected officials, about the potenti al
federalisminplications of the proposed rule. The Departnent wll
wel cone conmments on whet her the proposed rule nmay have direct effects
on state and | ocal governnents, the relationship between the Federal
Governnment and the States, or the distribution of power and
responsibilities anong the various |evels of governnent.

Nat i onal Technol ogy Transfer and Advancenent Act of 1995
The National Technol ogy Transfer and Advancenent Act of 1995

(NTTAA) directs that all federal agencies and departnents use techni cal
standards that are devel oped or adopted by voluntary consensus
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st andards bodies, which are private, generally non-profit organi zations
t hat devel op technical standards or specifications using well-defined
procedures that require openness, bal anced participation anong affected
I nterests and groups, fairness and due process, and an opportunity for
appeal, as a neans to carry out policy objectives or activities. Public
Law 104-113 (15 U.S.C. 272(b)). In addition, the statute directs
agencies to consult with voluntary, private sector, consensus standards
bodi es and requires that agencies participate with such bodies in the
devel opnment of technical standards when such participation is in the
public interest and is conpatible with agency and depart nent al
m ssions, authorities, priorities, and budget resources.

The Departnent, as a nenber of the Access Board, was an active
participant in the | engthy process of devel oping the 2004 ADAAG on
whi ch the proposed standards are based. As part of this update, the
Board has nmade its guidelines nore consistent with nodel buil ding
codes, such as the International Building Code (I1BC), and industry
standards. It coordi nated extensively with nodel code groups and
st andard-setting bodi es throughout the process so that differences
could be reconciled. As a result, an historic | evel of harnonization
has been achi eved, which has brought about inprovenents to the
gui delines, as well as to counterpart provisions in the |IBC and key
I ndustry standards, including those for accessible facilities issued
t hrough the Anerican National Standards Institute.

Pl ai n Language | nstructions

The Departnment nekes every effort to pronote clarity and
transparency in its rulemaking. In any regulation, there is a tension
bet ween drafting | anguage that is sinple and straightforward that al so
gives full effect to issues of legal interpretation. The Depart nent
operates a toll-free ADA Information Line (800-514-0301 (voice); 800-
514-0383 (TTY)) that the public is welconme to call during norma
busi ness hours to obtain

[[ Page 34503]]

assi stance in understanding anything in this rule. If any commenter has
suggestions for how the regulation could be witten nore clearly,

pl ease contact Janet L. Blizard, Deputy Chief, Disability R ghts
Section, whose contact information is provided in the introductory
section of this rule, entitled, FOR FURTHER | NFORMATI ON CONTACT.

Paperwor k Reducti on Act

The Paperwor k Reduction Act of 1980 (PRA), 44 U. S. C. 3501 et seq.,
requi res agencies to clear forns and record keeping requirenents with
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OVB before they can be introduced. This rule does not contain any
paperwor k or record keeping requirenents, and does not require
cl earance under the PRA

Unf unded Mandat es Ref or m Act

Section 4(2) of the Unfunded Mandates Reform Act of 1995, 2 U S C
1503(2), excludes from coverage under that Act any proposed or final
federal regulation that " “establishes or enforces any statutory rights
that prohibit discrimnation on the basis of race, color, religion,
sex, national origin, age, handicap, or disability."" Accordingly, this
rul emaking is not subject to the provisions of the Unfunded Mandat es
Ref or m Act .

Li st of Subjects in 28 CFR Part 35

Adm ni strative practice and procedure, Buildings and facilities,
Cvil rights, Conmmunications, Individuals with disabilities, Reporting
and recordkeepi ng requirenents, State and | ocal governnents.

By the authority vested in nme as Attorney Ceneral by |aw, including
28 U.S.C. 509 and 510, 5 U. S. C. 301, and section 204 of the Americans
with Disabilities Act, Public Law 101-336, 42 U S.C. 12134, and for the
reasons set forth in the preanble, chapter | of Title 28 of the Code of
Federal Regul ations is proposed to be anended as foll ows:

PART 35-- NONDI SCRI M NATI ON ON THE BASIS OF DI SABILITY | N STATE AND
LOCAL GOVERNVENT SERVI CES

1. The authority citation for 28 CFR part 35 continues to read as
fol | ows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; 42 U S.C 12134.
Subpart A--General

2-3. Amend Sec. 35.104 by adding the follow ng definitions of 1991
St andards, 2004 ADAAG direct threat, existing facility, other power-
driven nobility device, proposed standards, service animal, qualified
reader, video interpreting services (VIS), and wheelchair in

al phabeti cal order and revising the definitions of auxiliary aids and
services and qualified interpreter to read as foll ows:

Sec. 35.104 Definitions.
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1991 Standards neans the ADA Standards for Accessi bl e Design,
codified at 28 CFR part 36, Appendi x A

2004 ADAAG neans the requirenents set forth in appendices B and D
to 36 CFR part 1191.

* * * * *

Auxiliary aids and services includes--

(1) Qualified interpreters, notetakers, computer-aided
transcription services, witten materials, exchange of witten notes,
t el ephone handset anplifiers, assistive |istening devices, assistive
| i stening systens, tel ephones conpatible with hearing aids, closed
caption decoders, open and cl osed captioning, text telephones (TTYS),
vi deot ext di splays, video interpreting services (VIS), accessible
el ectronic and information technol ogy, or other effective nethods of
maki ng orally delivered information available to individuals who are
deaf or hard of hearing;

(2) Qualified readers, taped texts, audio recordings, brailled
materi al s and di spl ays, screen reader software, magnification software,
opti cal readers, secondary auditory prograns (SAP), |arge print
materials, accessible electronic and information technol ogy, or other
effective nethods of making visually delivered materials available to
I ndi vidual s who are blind or have | ow vision;

* * * * *

Direct threat neans a significant risk to the health or safety of
ot hers that cannot be elimnated by a nodification of policies,
practices, or procedures, or by the provision of auxiliary aids or
servi ces.

* * * * *

Exi sting facility means a facility that has been constructed and
remai ns in exi stence on any given date.
* * * * *

QO her power-driven nobility device neans any of a |arge range of
devi ces powered by batteries, fuel, or other engines--whether or not
desi gned solely for use by individuals with nobility inpairnents--that
are used by individuals with nobility inpairnents for the purpose of
| oconotion, including golf cars, bicycles, electronic personal
assi stance nobility devices (EPAMDs), or any nobility aid designed to
operate in areas W thout defined pedestrian routes.

Proposed standards neans the requirenents set forth in appendices B
and Dto 36 CFR part 1191 as adopted by the Departnent of Justice.

* * * % *

Qualified interpreter neans an interpreter who is able to interpret
effectively, accurately, and inpartially using any necessary
speci al i zed vocabul ary. Qualified interpreters include, for exanple,
sign | anguage interpreters, oral interpreters, and cued speech
interpreters. Oral interpreter neans an interpreter who has speci al
skill and training to nouth a speaker's words silently for individuals
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who are deaf or hard of hearing. Cued speech interpreter neans an

I nterpreter who functions in the sane manner as an oral interpreter
except that he or she also uses a hand code, or cue, to represent each
speech sound.

* * * * *

Qual i fied reader nmeans a person who is able to read effectively,
accurately, and inpartially using any necessary vocabul ary.
* * * * *

Servi ce ani mal neans any dog or other common donestic anim
individually trained to do work or performtasks for the benefit of a
qualified individual with a disability, including, but not limted to,
gui di ng individuals who are blind or have low vision, alerting
I ndi viduals who are deaf or hard of hearing to the presence of people
or sounds, providing mniml protection or rescue work, pulling a
wheel chair, fetching itens, assisting an individual during a seizure,
retrieving nedicine or the tel ephone, providing physical support and
assi stance with bal ance and stability to individuals with nobility
disabilities, and assisting individuals, including those with cognitive
disabilities, with navigation. The term service animal includes
individually trained animals that do work or performtasks for the
benefit of individuals with disabilities, including psychiatric,
cognitive, and nental disabilities. The term service ani mal does not
I nclude wild animals (including nonhuman prinmates born in captivity),
reptiles, rabbits, farmaninmals (including any breed of horse,

m ni ature horse, pony, pig, or goat), ferrets, anphibians, and rodents.
Ani mal s whose sole function is to provide enotional support, confort,

t her apy, conpani onship, therapeutic benefits, or to pronote enotional
wel | - bei ng are not service ani mal s.

* * * * *

Video interpreting services (VIS) neans an interpreting service
t hat uses vi deo conference technol ogy over high

[ [ Page 34504]]
speed Internet lines. VIS generally consists of a videophone, nonitors,
caneras, a high speed Internet connection, and an interpreter.

Wheel chair neans a device designed solely for use by an individual
wth a nobility inpairnment for the primary purpose of |oconotion in
typi cal indoor and outdoor pedestrian areas. A wheelchair nay be
manual | y operated or power-driven.

Subpart B--General Requirenents

4. Amend Sec. 35.133 by addi ng paragraph (c) to read as foll ows:
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Sec. 35.133 Mai ntenance of accessi bl e features.

*x * * % *

(c) If the proposed standards reduce the nunber of required
accessi bl e el enents bel ow the nunber required by the 1991 Standards,
the nunber of accessible elenents in a facility subject to this part
may be reduced in accordance with the requirenments of the proposed
st andar ds.

5. Anend 28 CFR part 35 by adding Sec. 35.136 to read as foll ows:

Sec. 35.136 Service ani mals.

(a) General. Cenerally, a public entity shall nodify its policies,
practices, or procedures to permt the use of a service aninmal by an
I ndividual with a disability, unless the public entity can denonstrate
that the use of a service animal would fundanentally alter the public
entity's service, program or activity.

(b) Exceptions. A public entity may ask an individual with a
disability to renove a service animal fromthe prem ses if:

(1) The animal is out of control and the aninmal's handl er does not
take effective action to control it;

(2) The animal is not housebroken or the aninmal's presence or
behavi or fundanentally alters the nature of the service the public
entity provides; or

(3) The aninmal poses a direct threat to the health or safety of
ot hers that cannot be elim nated by reasonabl e nodifications.

(c) If an animal is properly excluded. If a public entity properly
excludes a service animal, it shall give the individual with a
di sability the opportunity to participate in the service, program or
activity w thout having the service animal on the prem ses.

(d) General requirenments. The work or tasks perfornmed by a service
animal shall be directly related to the handler's disability. A service
ani mal that acconpanies an individual with a disability into a facility
of a public entity shall be individually trained to do work or perform
a task, housebroken, and under the control of its handler. A service
ani mal shall have a harness, |eash, or other tether.

(e) Care or supervision of service animals. A public entity is not
responsi ble for caring for or supervising a service animal.

(f) Inquiries. A public entity shall not ask about the nature or
extent of a person's disability, but can determ ne whet her an ani nal
qualifies as a service aninmal. For exanple, a public entity may ask: If
the animal is required because of a disability; and what work or task
the ani mal has been trained to perform A public entity shall not
requi re docunentation, such as proof that the ani mal has been certified
or licensed as a service aninmal.
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(g) Access to areas open to the public, program participants, and
invitees. Individuals with disabilities who are acconpani ed by service
animal s may access all areas of a public entity's facility where
menbers of the public, programparticipants and invitees are allowed to
go, unless the public entity can denonstrate that individuals
acconpani ed by service animals would fundanentally alter the public
entity's service, program or activity.

(h) Fees or surcharges. A public entity shall not ask or require an
individual with a disability to post a deposit, pay a fee or surcharge,
or conply with other requirenents not generally applicable to other
citizens as a condition of permtting a service aninmal to acconpany its
handler in a public entity's facility, even if people acconpani ed by
pets are required to do so. If a public entity nornmally charges its
citizens for damage that they cause, a citizen wth a disability nmay be
charged for damage caused by his or her service aninal.

6. Anend 28 CFR part 35 by adding Sec. 35.137 to read as foll ows:

Sec. 35.137 Mbility devices.

(a) Use of wheelchairs, scooters, and manual ly powered nobility
aids. A public entity shall permt individuals with nobility
I npai rments to use wheel chairs, scooters, wal kers, crutches, canes,
braces, or other simlar devices designed for use by individuals with
nmobility inpairnments in any areas open to pedestrian use.

(b) O her power-driven nobility devices. A public entity shall nake
reasonabl e nodifications in its policies, practices, and procedures to
permt the use of other power-driven nobility devices by individuals
with disabilities, unless the public entity can denonstrate that the
use of the device is not reasonable or that its use will result in a
fundanental alteration of the public entity's service, program or
activity.

(c) Devel opnent of policies permtting the use of other power-
driven nobility devices. A public entity shall establish policies to
permt the use of other power-driven nobility devices by individuals
with disabilities when it is reasonable to allow an individual with a
disability to participate in a service, program or activity. Wether a
nodi fication is reasonable to allow the use of a class of power-driven
nobility device by an individual with a disability in specific venues
(e.g., parks, courthouses, office buildings, etc.) shall be determ ned
based on:

(1) The di nensions, weight, and operating speed of the nobility
device in relation to a wheel chair;

(2) The risk of potential harmto others by the operation of the
nmobil ity devi ce;

(3) The risk of harmto the environnent or natural or cultural
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resources or conflict with Federal |and nmanagenent | aws and
regul ati ons; and

(4) The ability of the public entity to stow the nobility device
when not in use, if requested by the user.

(d) I'nquiry into use of power-driven nobility device. A public
entity may ask a person using a power-driven nobility device if the
nobility device is needed due to the person's disability. A public
entity shall not ask a person using a nobility device questions about
the nature and extent of the person's disability.

7. Anmend 28 CFR part 35 by adding Sec. 35.138 to read as foll ows:

Sec. 35.138 Ticketing.

(a) General. A public entity that sells tickets on a preassi gned
basis shall nodify its policies, practices, or procedures to ensure
that individuals with disabilities can purchase tickets for accessible
seating during the sane hours, through the sane nethods of
di stribution, and in the sanme types and nunbers of ticketing sales
outlets as other patrons, unless the nodification would fundanmentally
alter the nature of the ticketing service, program or activity.

(b) Availability. Tickets for accessible seating shall be nade
avai |l abl e during all stages of ticket sales, including, but not limted
to, presales, pronotions, lotteries, wait-lists, and general sales.

(c) ldentification of accessible seating. |If seating maps, plans,
brochures, or other information is provided to the general public,
wheel chair seating and conpani on seats shall be identified.

(d) Notification of accessible seating |ocations. A public entity
that sells or distributes tickets for seating at

[[ Page 34505] ]

assenbly areas shall, upon inquiry, informspectators with disabilities
and their conpanions of the |ocations of all unsold or otherw se
avai | abl e accessi ble seating for any ticketed event at the facility.

(e) Sale of season tickets or other tickets for nultiple events.
Season tickets or other tickets sold on a nulti-event basis to
I ndividuals with disabilities and their conpanions shall be sold under
the sane terns and conditions as other tickets sold for the sane series
of events. Spectators purchasing tickets for accessible seating on a
mul ti-event basis shall also be permtted to transfer tickets for
si ngl e-event use by friends or associates in the sane fashion and to
the sane extent as permtted other spectators holding tickets for the
sane type of ticketing plan.

(f) Hold and rel ease of accessible seating. A public entity may
rel ease unsol d accessible seating to any person with or without a

http://www.ada.gov/NPRM2008/t2NPRM_ federalreg.htm (106 of 117) [10/17/2008 10:44:34 AM]



FR Doc E8-12622

disability follow ng any of the circunstances described bel ow

(1) When all seating (excluding |uxury boxes, club boxes, or
suites) for an event has been sol d;

(2) When all seating in a designated area in the facility has been
sold and the accessible seating being released is in the sane
desi gnated area; or

(3) When all seating in a designated price range has been sold and
the accessible seating being sold is within the sanme designated price
range. Nothing in this provision requires a facility to rel ease
wheel chair seats for general sale.

(g) Ticket prices. The price of tickets for accessible seating
shall not be set higher than for tickets to seating |ocated in the sane
seating section for the sane event. Accessible seating nust be nade
avai l able at all price levels for an event. If an existing facility has
barriers to accessible seating at a particular price level for an
event, then a percentage (determned by the ratio of the total nunber
of seats at that price level to the total nunber of seats in the
assenbly area) of the nunmber of accessible seats nust be provided at
that price level in an accessible |ocation.

(h) Prevention of fraudul ent purchase of accessible seating. A
public entity may not require proof of disability before selling a
wheel chai r space.

(1) For the sale of single-event tickets, it is permssible to
I nqui re whet her the individual purchasing the wheel chair space uses a
wheel chair.

(2) For season tickets, subscriptions, or other nulti-events, it is
perm ssible to ask the individual to attest in witing that the
wheel chair space is for an individual who utilizes a wheelchair. A
public entity may investigate the potential m suse of accessible
seating where there is good cause to believe that such seating has been
pur chased fraudul ently.

(i) Purchasing nultiple tickets. (1) Individuals with disabilities
and their conpanions shall be permtted to purchase the sane naxi num
nunber of tickets for an event per sales transaction as other
spectators seeking to purchase seats for the sane event. |If there is an
I nsufficient nunber of seats for all nenbers of a party to sit
together, seats shall be provided that are as close as possible to the
wheel chair spaces. For accessible seating in a designated wheel chair
area, a public entity shall provide up to three conpanion seats for
each person with a disability who requires a wheel chair space, provided
that at the tine of purchase there are sufficient avail abl e wheel chair
spaces.

(2) For group sales, if a group includes one or nore individuals
who use a wheel chair, the group shall be placed in a seating area that
I ncl udes wheel chair spaces so that, if possible, the group can sit
together. If it is necessary to divide the group, it should be divided
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so that the individuals in the group who use wheel chairs are not
I solated fromtheir group

Subpart D--Program Accessibility

8. Amend Sec. 35.150 as foll ows:

a. Redesignate paragraph (b)(2) as paragraph (b)(3);

b. Add the words "~ "or acquisition'' after the word " "redesign'' in
the first sentence of paragraph (b)(1) and add paragraphs (b)(2),
(b)(4), and (b)(5) to read as foll ows:

Sec. 35.150 Existing facilities.

*x * * % %

(b)***

(2) Safe harbor. If a public entity has constructed or altered
elements in an existing facility in accordance with the specifications
in either the 1991 Standards or the Uniform Federal Accessibility
St andard, such public entity is not, solely because of the Departnent's
adoption of the proposed standards, required to retrofit such el enents
to reflect increnental changes in the proposed standards.

* * * * *

(4) Reduced scoping for existing facilities. For neasures taken to
conply with the program accessibility requirenents of this section,
existing facilities shall conply with the applicable requirenents for
alterations in Sec. 35.151 of this part, except as foll ows:

(i) I'n addition to the provisions of section 240.2.1 of the
proposed standards, where an existing play area provides el evated pl ay
conmponents, an additional nunber of ground |evel play conponents may be
substituted for the nunber of elevated play conponents that would have
been required to conply with the provisions of section 240.2.2 of the
proposed standards; and

(i1) Where an existing swi mm ng pool has at |east 300 |inear feet
of swinmmng pool wall, it shall conply with the applicable requirenents
for swimm ng pools, except that it shall provide at |east one
accessi bl e neans of entry that conplies wth section 1009.2 or section
1009. 3 of the proposed standards.

(5) Exenption for small facilities. For neasures taken to conply
Wi th the program accessibility requirenents of this section, existing
facilities shall conply with the applicable requirenents for
alterations in Sec. 35.151 of this part, except as foll ows:

(i) Where an existing play area has |l ess than 1000 square feet, it
shall be exenpt fromthe provisions of section 240 of the proposed
st andar ds;

(i1) Where an existing swinmm ng pool has |ess than 300 |inear feet
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of swimmng pool wall, it shall be exenpt fromthe provisions of
section 242.2 of the proposed standards; and

(ii1) Where an existing sauna or steamroom was desi gned and
constructed to seat only two people, it shall be exenpt fromthe
provi sions of Sec. 241 of the proposed standards.

*x * % % %

9. Revise Sec. 35.151 to read as foll ows:

Sec. 35.151 New construction and alterations.

(a) Design and construction. (1) Each facility or part of a
facility constructed by, on behalf of, or for the use of a public
entity shall be designed and constructed in such manner that the
facility or part of the facility is readily accessible to and usabl e by
I ndividuals with disabilities, if the construction was comenced after
January 26, 1992.

(2) Exception for structural inpracticability. (i) Full conpliance
with the requirenments of this section is not required where a public
entity can denonstrate that it is structurally inpracticable to neet
the requirenents. Full conpliance will be considered structurally
I npracticable only in those rare circunstances when the uni que
characteristics of terrain prevent the incorporation of accessibility
f eat ures.

(ii) If full conpliance with this section would be structurally
I npracti cable, conpliance with this section is required to the extent
that it is not structurally inpracticable. In that case, any portion of
the facility that can

[ [ Page 34506] ]

be made accessible shall be nmade accessible to the extent that it is
not structurally inpracticable.

(b) Alteration. (1) Each facility or part of a facility altered by,
on behalf of, or for the use of a public entity in a manner that
affects or could affect the usability of the facility or part of the
facility shall, to the maxi mum extent feasible, be altered in such
manner that the altered portion of the facility is readily accessible
to and usable by individuals with disabilities, if the alteration was
conmmenced after January 26, 1992.

(2) The path of travel requirenments of Sec. 35.151(b)(4) shall not
apply to neasures taken solely to conply with the program accessibility
requi renents of this section.

(3) Alterations to historic properties shall conmply, to the maxi num
extent feasible, with the provisions applicable to historic properties
I n the design standards specified in Sec. 35.151(c). If it is not
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feasi ble to provide physical access to an historic property in a nmanner
that will not threaten or destroy the historic significance of the
building or facility, alternative nethods of access shall be provided
pursuant to the requirenents of Sec. 35.150.

(4) Path of travel. An alteration that affects or could affect the
usability of or access to an area of a facility that contains a primry
function shall be nmade so as to ensure that, to the maxi mum ext ent
feasible, the path of travel to the altered area and the restroons,

t el ephones, and drinking fountains serving the altered area, are
readily accessible to and usable by individuals with disabilities,

I ncl udi ng individuals who use wheel chairs, unless the cost and scope of
such alterations is disproportionate to the cost and scope of the
overall alterations.

(i) Primary function. A primary function is a major activity for
which the facility is intended. Areas that contain a primary function
I nclude, but are not limted to, the neeting roons in a conference
center, as well as offices and other work areas in which the activities
of the public entity using the facility are carried out.

(A) Mechanical roons, boiler roons, supply storage roons, enployee
| ounges or | ocker roons, janitorial closets, entrances, and corridors
are not areas containing a primary function. Restroons are not areas
containing a primary function unless the provision of restroons is the
princi pal purpose of the area, e.g., in highway rest stops.

(B) For the purposes of this section, alterations to w ndows,
hardware, controls, electrical outlets, and signage shall not be deened
to be alterations that affect the usability of or access to an area
containing a primary function.

(ii) A path of travel includes a continuous, unobstructed way of
pedestrian passage by neans of which the altered area may be
approached, entered, and exited, and which connects the altered area
Wi th an exterior approach (including sidewal ks, streets, and parKking
areas), an entrance to the facility, and other parts of the facility.

(A) An accessible path of travel may consi st of wal ks and
si dewal ks, curb ranps and other interior or exterior pedestrian ranps;
clear floor paths through |obbies, corridors, roons, and other inproved
areas; parking access aisles; elevators and lifts; or a conbination of
t hese el enents.

(B) For the purposes of this section, the termpath of travel also
i ncl udes the restroons, tel ephones, and drinking fountains serving the
altered area.

(C) Safe harbor. If a public entity has constructed or altered
required el enents of a path of travel in accordance with the
specifications in either the 1991 Standards or the Uniform Federal
Accessibility Standards, the public entity is not required to retrofit
such elenents to reflect increnmental changes in the proposed standards
sol ely because of an alteration to a primary function area served by
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that path of travel.

(ii1) Disproportionality. (A Alterations nade to provide an
accessi ble path of travel to the altered area wll be deened
di sproportionate to the overall alteration when the cost exceeds twenty
percent (20% of the cost of the alteration to the primary function
ar ea.

(B) Costs that nay be counted as expenditures required to provide
an accessi bl e path of travel may include:

(1) Costs associated with providing an accessi bl e entrance and an
accessible route to the altered area, e.g., the cost of w dening
doorways or installing ranps;

(2) Costs associated with maki ng restroons accessi ble, such as
installing grab bars, enlarging toilet stalls, insulating pipes, or
Installing accessi ble faucet controls;

(3) Costs associated with providing accessible tel ephones, such as
rel ocating a tel ephone to an accessi ble height, installing
anplification devices, or installing a text tel ephone (TTY); and

(4) Costs associated with relocating an inaccessible drinking
f ount ai n.

(iv) Duty to provide accessible features in the event of
di sproportionality. (A Wen the cost of alterations necessary to nake
the path of travel to the altered area fully accessible is
di sproportionate to the cost of the overall alteration, the path of
travel shall be nade accessible to the extent that it can be nade
accessi ble without incurring disproportionate costs.

(B) I'n choosing which accessible elenents to provide, priority
shoul d be given to those elenents that will provide the greatest
access, in the follow ng order:

(1) An accessible entrance;

(2) An accessible route to the altered area;

(3) At | east one accessible restroomfor each sex or a single
uni sex restroom

(4) Accessi bl e tel ephones;

(5) Accessible drinking fountains; and

(6) When possible, additional accessible elenents such as parKking,
storage, and al arns.

(v) Series of smaller alterations. (A) The obligation to provide an
accessi bl e path of travel may not be evaded by performng a series of
smal |l alterations to the area served by a single path of travel if
those alterations could have been perforned as a single undertaking.

(B)(1) If an area containing a primary function has been altered
W t hout providing an accessible path of travel to that area, and
subsequent alterations of that area, or a different area on the sane
path of travel, are undertaken within three years of the original
alteration, the total cost of alterations to the primary function areas
on that path of travel during the preceding three-year period shall be
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considered in determ ning whether the cost of making that path of
travel accessible is disproportionate.

(2) Only alterations undertaken after the effective date of this
part shall be considered in determning if the cost of providing an
accessi ble path of travel is disproportionate to the overall cost of
the alterations.

(c) Accessibility standards. (1) For facilities on which
constructi on conmences before [date six nonths after the effective date
of the final rule], design, construction, or alteration of facilities
i n conformance with the Uniform Federal Accessibility Standards (UFAS)
(Appendix Ato 41 CFR part 101-19.6) or with the Americans with
Disabilities Act Accessibility Guidelines for Buildings and Facilities
(Appendix A to the Departnment of Justice's final rule inplenenting
title I'll of the ADA, 56 FR 35544) shall be deened to conply with the
requi renents of this section with respect to those facilities, except
that the el evator exenption contained at section 4.1.3(5) and section
4.1.6(1)(j) of the 1991 Standards shall not apply. Departures from
particular requirenments of either standard by the use of other nethods
shall be permtted when it is clearly evident that equival ent access to

[[ Page 34507]]

the facility or part of the facility is thereby provided.

(2) Facilities on which construction comrences on or after [date
six nonths after the effective date of the final rule] shall conply
with the proposed standards.

(d) Scope of coverage. The proposed standards apply to fixed or
built-in elenments of buildings, structures, site inprovenents, and
pedestrian routes or vehicular ways | ocated on a site. Unless
specifically stated otherwi se in the text, advisory notes, appendi X
notes, and figures contained in the ADA Standards explain or illustrate
the requirenents of the rule, they do not establish enforceable
requi renents.

(e) Social service establishnents. G oup hones, hal fway houses,
shelters, or simlar social service establishnents that provide
tenporary sl eeping acconmodations or residential dwelling units subject
to the proposed standards shall conply with the provisions of the
proposed standards that apply to residential facilities, including, but
not limted to, the provisions in sections 233 and 809.

(1) In sleeping roons covered by this section with nore than
twenty-five beds, five percent (5% m ninmum of the beds shall have
cl ear fl oor space conplying with section 806. 2. 3.

(f) Housing at a place of education. Dormtories or residence halls
operated by or on behalf of places of education that are subject to the
proposed standards shall conply with the provisions applicable to
transient |odging, including, but not limted to, the requirenents for
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transi ent |odging guest roonms in sections 224 and 806.

(g) Assenbly areas. Assenbly areas subject to the proposed
standards shall conply with the provisions applicable to assenbly
areas, including, but not limted to, sections 221 and 804. In
addi tion, assenbly areas shall ensure that--

(1) Wieel chair and conpani on seating | ocations are di spersed anong
all levels of the facility that are served by an accessi bl e route;

(2) Wheel chair and conpani on seating |ocations are not |ocated on
(or obstructed by) tenporary platforns or other novable structures.
When wheel chair seating |locations are not required to accomodat e
peopl e who use wheel chairs, individual, readily renovable seats nay be
pl aced i n those spaces;

(3) Facilities that have nore than 5,000 seats shall provide at
| east five wheelchair |locations that are configured to provide at | east
t hree conpani on seats for each wheel chair space; and

(4) Stadiumstyle novie theaters | ocate wheel chair seating spaces
and conpani on seating on a riser or cross-aisle in the stadium section
that satisfies at |east one of the following criteria:

(i) It is located within the rear sixty percent (60% of the seats
provided in an auditoriun or

(i) It is located wwthin the area of an auditoriumin which the
vertical view ng angles (as neasured to the top of the screen) are from
the 40th to the 100th percentile of vertical view ng angles for al
seats as ranked fromthe seats in the first row (1st percentile) to
seats in the back row (100th percentile).

(h) Medical care facilities. Medical care facilities subject to the
proposed standards shall conply with the provisions applicable to
nedi cal care facilities, including, but not limted to, sections 223
and 805. In addition, nedical care facilities that do not specialize in
the treatnent of conditions that affect nobility shall disperse the
accessi ble patient roons required by section 223.2.1 in a manner that
enabl es patients with disabilities to have access to appropriate
specialty services.

(i) Curb ranps. (1) Newly constructed or altered streets, roads,
and hi ghways nust contain curb ranps at any intersection having curbs
or other barriers to entry froma street |evel pedestrian wal kway.

(2) Newy constructed or altered street |evel pedestrian wal kways
must contain curb ranps at intersections to streets, roads, or
hi ghways.

10. Anend 28 CFR part 35 by adding Sec. 35.152 to read as foll ows:

Sec. 35.152 Detention and correctional facilities.

(a) General. Public entities that are responsible for the operation
or managenent of detention and correctional facilities, either directly
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or through contracts or other arrangenents, shall conply with this
section.

(b) Discrimnation prohibited. (1) Public entities shall ensure
that qualified inmates or detainees with disabilities shall not,
because that facility is inaccessible to or unusable by individuals
wth disabilities, be excluded fromparticipation in, or be denied the
benefits of the services, prograns, or activities of a public entity,
or be subjected to discrimnation by any public entity unless the
public entity can denonstrate that the required actions would result in
a fundanmental alteration or undue burden.

(2) Public entities shall ensure that inmates or detainees with
disabilities are housed in the npbst integrated setting appropriate to
the needs of the individuals. Unless the public entity can denonstrate
that it is appropriate to nake an exception for a specific individual,
a public entity--

(i) Should not place inmates or detainees with disabilities in
| nappropriate security classifications because no accessible cells or
beds are avail abl e;

(ii) Should not place inmates or detainees with disabilities in
desi gnated nedi cal areas unless they are actually receiving nedical
care or treatnent;

(i11) Should not place inmates or detainees with disabilities in
facilities that do not offer the sanme prograns as the facilities where
they would ordinarily be housed; and

(iv) Should not deprive inmates or detainees with disabilities of
visitation wwth famly nenbers by placing themin distant facilities
where they woul d not otherw se be housed.

(c) Alterations to detention and correctional facilities.
Alterations to jails, prisons, and other detention and correctional
facilities will conmply with the requirenents of Sec. 35.151(b).
However, when alterations are nmade to specific cells, detention and
correctional facility operators nmay satisfy their obligation to provide
the required nunber of cells with nobility features by providing the
required nobility features in substitute cells (i.e., cells other than
those where alterations are originally planned), provided that each
substitute cell--

(1) Is located within the sane facility;

(2) Is integrated with other cells to the maxi nrum extent feasible;
and

(3) Has, at a mninmum equal physical access as the altered cells
to areas used by inmates or detainees for visitation, dining,
recreation, educational prograns, nedical services, work prograns,
religious services, and participation in other prograns that the
facility offers to i nmates or det ai nees.

Subpart E--Commruni cati ons
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11. Revise Sec. 35.160 to read as foll ows:

Sec. 35.160 Ceneral.

(a)(1) A public entity shall take appropriate steps to ensure that
communi cations with applicants, participants, nmenbers of the public
with disabilities, and conpanions thereof are as effective as
conmuni cations wth others.

(2) For purposes of this section, conpanion neans a fam |y nenber,
friend, or associate of a program participant who, along with the
participant, is an appropriate person with whomthe public entity
shoul d comruni cat e.

(b) A public entity shall furnish appropriate auxiliary aids and
services

[ [ Page 34508]]

where necessary to afford individuals with disabilities and their
conmpani ons who are individuals with disabilities, an equal opportunity
to participate in, and enjoy the benefits of, a service, program or
activity conducted by a public entity.

(c)(1) A public entity shall not require an individual with a
disability to bring another individual to interpret for himor her.

(2) A public entity shall not rely on an individual acconpanying an
individual with a disability to interpret or facilitate conmmunicati on,
except in an emergency involving a threat to public safety or welfare,
or unless the individual with a disability specifically requests it,

t he acconpanyi ng individual agrees to provide the assistance, and
reliance on that individual for this assistance is appropriate under
t he circunstances.

(d) Video interpreting services (VIS). A public entity that chooses
to provide qualified interpreters via VIS shall ensure that it
provi des- -

(1) Hgh quality, clear, real-tinme, full-notion video and audi o
over a dedicated high speed Internet connection;

(2) Aclear, sufficiently large, and sharply delineated picture of
the interpreter's head and the participating individual's head, arnms,
hands, and fingers, regardless of his body position;

(3) Cear transm ssion of voices; and

(4) Training to nontechnicians so that they may qui ckly and
efficiently set up and operate the VIS

(e) Sports stadiuns. One year after the effective date of this
regul ati on, sports stadiunms that have a seating capacity of 25,000 or
nore shall provide captioning on the scoreboards and video nonitors for
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safety and energency i nformtion.
12. Revise Sec. 35.161 to read as follows:

Sec. 35.161 Tel ecommuni cati ons.

(a) Where a public entity comruni cates by tel ephone with applicants
and beneficiaries, text tel ephones (TTYs) or equally effective
t el econmuni cati ons systens shall be used to comrunicate with
I ndi vidual s who are deaf or hard of hearing or have speech inpairnents.
(b) When a public entity uses an automated attendant system for
receiving and directing i ncomng tel ephone calls, that automated
attendant system nust provide effective communication with individuals
using auxiliary aids and services, including TTYs or a
t el econmuni cati ons relay system
(c) A public entity shall respond to tel ephone calls froma
t el econmuni cations relay service established under title IV of the
Anericans with Disabilities Act in the sanme manner that it responds to
ot her tel ephone calls.

Subpart F--Conpliance Procedures

13. Amend Sec. 35.171 by revising paragraph (a)(2) to read as
fol | ows:

Sec. 35.171 Acceptance of conpl aints.

(a)***

(2)(i) If an agency other than the Departnent of Justice determ nes
that it does not have section 504 jurisdiction and is not the
desi gnat ed agency, it shall pronptly refer the conplaint to either the
appropri ate desi gnated agency or agency that has section 504
jurisdiction or to the Departnent of Justice, and so notify the
conpl ai nant .

(i1) When the Departnent of Justice receives a conplaint for which
It does not have jurisdiction under section 504 and is not the
desi gnat ed agency, it may exercise jurisdiction pursuant to Sec.
35.190(e) or refer the conplaint to an agency that does have
jurisdiction under section 504 or to the appropriate agency desi gnated
in subpart G of this part or, in the case of an enpl oynent conpl ai nt
that is also subject to title | of the Act, to the Equal Enpl oynent
Qpportunity Conmmi ssi on.

* * * % *

14. Revise Sec. 35.172 to read as foll ows:
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Sec. 35.172 Investigations and conpliance reviews.

(a) The desi gnated agency shall investigate conplaints for which it
I S responsi bl e under Sec. 35.171.

(b) The desi gnated agency may conduct conpliance reviews of public
entities based on information indicating a possible failure to conply
wi th the nondi scrimnation requirenents of this part.

(c) Where appropriate, the designated agency shall attenpt infornal
resol ution of any matter being investigated under this section, and, if
resolution is not achieved and a violation is found, issue to the
public entity and the conplainant, if any, a Letter of Findings that
shal | i ncl ude- -

(1) Findings of fact and concl usions of |aw,

(2) A description of a renedy for each violation found; and

(3) Notice of the rights and procedures avail abl e under paragraph
(d) of this section and Sec. Sec. 35.173 and 35. 174.

(d) At any tine, the conplainant may file a private suit pursuant
to Sec. 203 of the Act, whether or not the designated agency finds a
vi ol ati on.

Subpart G -Desi gnated Agenci es

15. Amend Sec. 35.190 by adding paragraph (e) to read as foll ows:

Sec. 35.190 Designated agenci es.

* * * * *

(e) When the Departnent receives a conplaint directed to the
Attorney Ceneral alleging a violation of this part that may fall wthin
the jurisdiction of a designated agency or anot her Federal agency that
may have jurisdiction under section 504, the Departnent may exercise
its discretion to retain the conplaint for investigation under this
part.

Dat ed: May 30, 2008.
M chael B. Mikasey,
Attorney GCeneral.
[ FR Doc. E8-12622 Filed 6-16-08; 8:45 am
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